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PREFACE. 


The Papers included in this number of the Journal of Social 
Science are about half the Saratoga Papers of 1887. They are 
here arranged according to their natural classification, and not 
always as they were read in the several Departments; the paper 
of Dr. Wayland of Philadelphia, for example, was read on the 
Social Economy Department. As some misapprehension may 
exist in regard to the publication of Papers, it may here be 
said that all papers, engaged for the General Meeting of 
the American Social Science Association, are engaged with 
the understanding that they may be printed in the Journal 
of Social Science, if the Council so decide; if, therefore, 
the writers choose to publish their papers elsewhere, (to 
which the Council offers no objection), it must be with the 
stipulation that these Papers may also be published in the 
Journal, at the option of the Council as to the time of 
publication. 


A list of all the Addresses and Papers at the Meeting of 
1887 wlil be found on pages v-vi. Those which are not 
here printed, unless omitted at the. wish of the writers, will 
be published in 1888. It was thought best to publish first those 
on Profit Sharing and Jury Trials, on account of the, pres- 
ent interest in those topics. 























GENERAL MEETING OF 1887. 


The General Meeting of the Association for 1887 was held 
at Saratoga, N. Y., from the 5th to the 9th of September, inclu- 
sive, opening at 8 P. M., September 5th, with an address by the 
President, Carrot, D. Wrieut, of Boston. The Department of 
Education met on September 6th; the Health Department on Sep- 
tember 7th; the Department of Jurisprudence on September 8th ; 
and the Social Economy Department on Friday, September 9th. 
The Election of Officers took place at 8 P. M., Tuesday, Sep- 
tember 6th. The Order of Business was as follows: 


MONDAY, SEPTEMBER 65. 


At8 P.M. An Address by the President of the Association, Carrott D. 
Wriecut, Esq., Problems of the Census, followed by a discussion. 


TUESDAY, SEPTEMBER 6. 
Department of Education. 


At9 A.M. An Address by the Chairman, Toomas Wentwortu Hiaen- 
son, Esq., of Cambridge, Mass. 


At 9.30 A. M. A Report of the General Secretary, F. B. Sansorn, 
on Social Science Instruction in Colleges. 


At10 A.M. A Paper on Instruction in the Art and Science of Education 
in our Colleges, by Pror. E. J. Jamzs, of the University of Pennsylvania. 


At 11 A. M. A Paper on The Contributions of Literature to Social 
Science, by Mr. Hamirton W. Masie, of New York. 


At 12 o’clock. Remarks on Progress in Physical Education in Schools 
and Colleges, by Mr. WittiaM Bratrxiz, of New York. 


8.10 P. M. Papers on The Higher Education of Women, in the United 
States and England, by Mr. Artuur Gitman, of Cambridge, Mass., by 
Miss AnniE M. ReeEp, of the Comstock School, New York City, and by Miss 
Heven Maai.u, of Evelyn College, Princeton, N. J. 
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WEDNESDAY, SEPTEMBER 7. 
Department of Health. 


At9 A.M. Report of the Secretary, Grace Peckuam, M. D., of New 
York, on The Relation of the Physician to the Community and of the Com- 
munity to the Physician. 

At 8 P.M. A Paper on Jmmigration and Nervous Diseases, by C. L. 
Dana, M. D., of New York. 

At11A.M. A Paperon The Lungs and How to Keep Them in Health, 
by D. Emory Hotmay, M. D., of New York. 

At1 P.M. A Paper on The Criminal Type, by Wr111am Noyes, M.D., 
Assistant Physician at the Bloomingdale Asylum, New York. 

At9 P.M. A Paper Concerning Certain Injurious Influences of City Life 
and their Removal, by WaLTER B. Pratt, M.D., F.R.S., of Baltimore, Md. 


THURSDAY, SEPTEMBER 8. 
Department of Jurisprudence. 
At10A.M. A Paper on The Law’s Uncertainty, by Tuomas THACHER, 
Ese., of New York. 
At1l1 A.M. A Paperon The Incorrigible, by Prof. Francis WayLanD, 
of New Haven. 
At 12 o’clock. A Paper on Private Corporations and the State, by H. 
A. James, Esq., of New York. 
At 8.15 P.M. An Address on The American System of Trial by Jury, 
by Hon. D. H. CoamBertarny, L.L. D., of New York. 


FRIDAY, SEPTEMBER 9, 
Department of Social Economy. 


At9 A.M. Address of the Chairman, F. B. Sansorn, of Concord, Mass. 


At 9.30 A.M. A Debate on Profit Sharing, opened by F. J. Kinessory, 
Esq., of Waterbury, Ct., and continued by Grorce May Powe 1, Esq., 
of Philadelphia, Ernst Ricuarp, of Dolgeville, N. Y., Prof. Harris, of 
Concord, N. O. Netson, of St. Louis, and others. 

At11A.M. An Address on Woman and the Temperance Question, by 
Miss Frances E. Wituarp, of Chicago. ; 

At 12 o’clock. A Paper on Social Science in the Law of Moses by H. L. 
Waytanp, D. D., of Philadelphia. 


At1 P.M. A Paper by Rev. Joun G. Brooxs, of Brockton, Mass., 
Labor Organizations: Their Political and Economic Service to Society. 

















OFFICERS OF THE ASSOCIATION, 


1887-1888. 


The officers chosen were as follows, allowance having been made 
for certain resignations : 


President, CARROLL D. WRIGHT, Boston. 
First Vice-President, JOHN EATON, Marietta, Ohio. 


Vice-Presidents. 


FRANCIS WAYLAND, New Haven, Ct. WALTER HILLMAN, Clinton, Miss. 
DANIEL C. GILMAN, Baltimore, Md. Henry HitToncocok, St. Louis, Mo. 
MARTIN B. ANDERSON, Rochester, N. Y. THEODORE D, WOOLSEY, New Haven. 
THomAS C. AMORY, Boston. Henry B. BAKER, Lansing, Mich. 


Roros KIn@, Cincinnati. W. H. Davis, Cincinnati, 
Mrs. JOHN E. LODGE, Boston. | Pury EARLE, Northampton, Mass. 
Miss MARIA MITCHELL, Poughkeepsie, - HENRY VILLARD, New York. 
N. ¥. | HvuGu THompeson, Washington, D.C. 
Mrs. CAROLINE H. DALL, Washington, | JOHN M. GREGORY, Washington, D.C. 
D.C. | R, A. HOLLAND, St. Louis, Mo. 


General Secretary, F. B. SANBORN, Concord, Mass. 


Treasurer, ANSON PHELPS STOKES, 45 Wall St., New York. 


Directors. 
DoRMAN B. EATON, New York. H. L. WAYLAND, Philadelphia. 
CHARLES A. PEABODY, “ WASHINGTON GLADDEN, Columbus,Ohio, 
F, J. KinGsBury, Waterbury, Conn. F. R. WooDWARD Spartanburg, S. C. 
T. W. HtaGinson, Cambridge. GEORGE W. CABLE, Northampton, Mass. 


GEORGE T. ANGELL, Boston. 
Department Officers. 
I. Education.—T. W. HiaGinson, Cambridge, Chairman; Miss KATHARINE 
CoMAN, Wellesley College, Secretary. 
II. Heulth.—H. HOLBROOK CoRTIS, M.D., 29 W. 30th St., New York, Chairman ; 
GRACE PECKHAM, M.D., 25 Madison Avenue, New York, Secretary. 
lII. Finance.—W. L. TRENHOLM, Washington, D. C., Chairman; JOHN P. 
TOWNSEND, Secretary. 
IV. Social Economy.—F. B. SANBORN, Concord, Chairman; Prof. E, J. JAMES, 
Philadelphia, Secretary. 


Vv. Jurisprudence.—Prof. FRANCIS WAYLAND, New Haven, Chairman; Prof. 
WILLIAM K. ‘TOWNSEND, New Haven, Secretary. 


Executive Committee. 


CARROLL D. Wricut, President; F. B. SANBORN, General Secretary; ANSON 
PHELPS SToKes, Treasurer; Miss KATHARINE COMAN, Education Secretary; Dr. 
GRACE PECKHAM, Health Secretary; Prof. FRANCIS WAYLAND, Jurisprudence 
Chuirman; W. L. TRENHOLM, Finance Chuirman; Prot. E, J. JAMES, Social 
Economy Secretary. : 
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The usual vote was passed, authorizing the Chairman and Sec- 
retary of each Department to revise the list of Department Com- 
mittees, subject to the approval of the Council at its next quarterly 
meeting in Boston (office of the Secretary, 13 Beacon Street), on 
the 27th of December, 1887, at 11 A.M. The list of the Com- 
mittees will not be printed, therefore, until the next number of the 
Journal. 





BUSINESS OF 1887. 


As usual, only four of the five Departments of the Association 
were effectually represented at the General Meetings, the Finance 
Department not having presented any Papers. In course of the 
meeting, however, an important matter was referred to the Com- 
mittee of this Department, for investigation and report during 
1888. This matter will appear from the following communication, 
forwarded to the Association by Mr. John P. Townsend, one of 
its New York members : 


To the American Social Science Association: 


According to the decision of the Congress held in Paris in 1883, 
the third session of the World’s Congress of Provident Institu- 
tions will be heid in Paris from the 3d to the 8th of July, 1889 ; 
and its members would be happy to receive the assistance and co- 
operation of the members of the American Social Science Asso- 
ciation. The Society of Provident Institutions of France, under 
whose auspices the Congress will be held, will receive with interest 
any historical memoir relating to Savings Banks, Codperative 
Unions, Mutual Aid Societies, Life Insurance Companies, Tontine 
Societies, or their laws, rules, reports, statistics, or any other 
documents which would aid the scientific work of the Congress. 
If possible, these documents should be sent to the General Sec- 
retary’s office (68 rue de Babylone, Paris) before the 31st of 
March, 1889. 

The French Society has adopted the rule not to formulate any 
inquiries for fear of excluding information which might otherwise 
be furnished ; so that the correspondents need fear no indiscreet 
questioning. Each one will follow his own inclinations regarding 
the information he may choose to furnish. These documents will 
then be classified and deposited in the archives of the Society and 
of the Congress, and will form part of a scientific collection which 
has been constantly accumulating for twelve years, from all parts 
of France and all the civilized countries of the world. These 
accumulations now represent perhaps the most extended collection 
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in existence, in this special sphere of work. Formed by the con- 
tributions of all, itis open to their inspection; very often it is 
visited by statesmen, savants and students from all countries, and 
these precious documents it would be difficult, not to say impossi- 
ble, to procure elsewhere. As in 1878, the documents of our ten 
last years will be exposed in the Universal Exhibition of 1889, in 
a place by themselves, where all the documents relating to the 
Provident Institutions will be collected. 

For reasons of prudence, which you will be able to appreciate, 
the Congress will take no votes and pass no resolutions. Every 
one will be at liberty to express himself according to his own per- 
sonal views of what his own country needs. The Congress will 
willingly receive the persons who, under your patronage, may ask 
to take part in the Congress, and it will gladly send any informa- 
tion required relating to the subject in hand. 

The permanent Association of the Congress is represented 
(besides the French Presidents) by 30 foreign Honorary Presi- 
dents and 60 Vice-Presidents, 400 foreign members, 300 French 
members, and foreign correspondents unlimited. All these asso- 
ciates are representatives of ten countries in Europe, five in Amer- 
ica, one in Asia and two in Australia. 


(Signed) 
JULES SIMON, President. 
Leon Say, 7 
M. Roy, 
M. Carnot, 


Comte Ferpinanp DELEssEps, 
CHARLES TRANCHANT, 

Dietz- 

Monnin, i 

H™ Marinoni, J 


A. pE Matarce, General Secretary. 


Communicated by direction of the General Secretary, 68 rue de 
Babylone, Paris. 


+ Honorary Presidents. 





JOHN P. TOWNSEND, 
Foreign Honorary President. 
59 Broad St., New York, Sept. 2, 1887. 


Upon the presentation of this invitation to the Association, 
September 6, 1887, it was voted : 


1. That the American Social Science Association accept the 
invitation to send delegates to the World’s Congress of Provident 
Institutions, to be held in Paris July 3-8, 1889, such delegates to 
be appointed at the next General Meeting after the report herein- 
after provided shall have been submitted. 

2. That the Finance Department of this Association, of which 
Hon. W. L. Trennoitm, of Washington, is Chairman, and John 
P. Townsend, Esq., of New York, has been chosen Secretary, be 
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instructed to prepare a report, to be submitted at the Annual 
Meeting of 1888, on the Savings Banks, Building Associations, 
and other Provident Associations of the United States. 

3. That this work be assigned to a special committee of the 
Department, upon which Prof. E. J. James, of Philadelphia, Prof. 
H. C. Adams, of Ann Arbor, Michigan, F. B. Sanborn, of Boston, 
Joseph Wright, of Cincinnati, and other persons specially 
acquainted with the Provident Institutions in various cities, shall 
be asked to serve. 

These votes having been communicated to Mr. TreNHoLM (now 
serving as Comptroller of the Currency, in the Treasury Depart- 
ment of the United States Government, at Washington), he 
replied as follows, October 15, 1887: 

‘** It would really be a great relief to me not to be called upon 
for any work outside of that which is always pressing upon me 
here; but at the same time, I would not refuse to serve on the 
Committee to which I have been appointed, if the Council of the 
Association think proper to retain me, upon the candid avowal 
that I cannot give to the business of the Association any time or 
attention tut what can be fitfully withdrawn from official engage- 
ments. I am getting some information about Savings Banks for 
my approaching annual report, which will become public preperty 
in a few months. I have not yet personally run ever it, so that I 
cannot say how far it will be available for the special purposes 
indicated in your letter. It will, however, represent all that it has 
been possible to collect by persistent and sustained effort ever 
since the beginning of the year.” 

To this letter the Secretary replied, in bebalf of the Council, 
November 15, 1887, that the appointment of Mr. Trennowm to 
the general charge of this inquiry, was in view of his position in 
the Government, which gave him access, for the public information, 
to many facts which the inquiry is expected to develope; and 
therefore that his service on the Committee, in the time that he 
can spare from official duties, will be of the greatest utility to the 
Association. 

Mr. Townsenp, while declining to serve as Secretary of the 
Committee, on account of the labor involved, wrote, October 3, 
1887 : 

‘* The correspondence requiied will be immeasurable, and, for a 
business man. almost beyond his power to devote to it. I shrink 
from the responsibilities of the office, but am willing to aid in any 
way I can. I thank the Association for this mark of its confi- 
dence, and in a Jess responsible place am willing to do all I can.” 


The Council will therefore proceed to organize the Special Com- 
mittee with a new Secretary, but retaining the valuable aid of Mr. 
Townsenp and the Comptroller of the Currency. 
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For the present, the General Secretary, Mr. F. B. Sansorn, of 
Concord, Mass., will act as Secretary of the Special Committee, 
of which, therefore, the present organization is this: 


W. L. Trennoim, Washington, D. C., Chairman. 

F. B. Sanporn, Secretary. 

Joun P. Townsend, 59 Broad Street, New York. 

Epmunp J. James, University of Pennsylvania, Phila- 
del phia. 

GaMALIEL Braprorp, Boston. 

Artuur T. Hapiey, New Haven, Ct. ' 

JosePpH Wricut, Cincinnati. 

Prof. H. C. Apams, Ann Arbor, Mich. 

JosePH D. Weeks, Pittsburgh, Pa. 

Grorce Wa ker, Washington, D. C. 


Other members will be added during the winter. 


























PROBLEMS OF THE CENSUS. 


OPENING ADDRESS OF THE PRESIDENT OF THE ASSOCIATION, DELIVERED SEPTEM- 
BER 5, 1887, BY CARRULL D. WRIGHT. 





‘The adoption of a republican form of government necessi- 
tated our Federal Census. It is a curious fact in the development 
of statistical knowledge that the United States government was 
the first to provide for a census under the authority of organic 
law, to be taken at regular stated periods. Under the law, and 
under the necessity, the first Federal census was taken in 1790. 
When the Eleventh Census, to be taken in 1890, shall have been 
completed, the policy of our government in this respect will have’ 
covered a century of time, and the sentiment which surrounds any 
centennial work will bring into greater prominence than ever the 
regular enumeration of the people and the collection of all the 
collateral facts comprehended by the census law. 

Other nations, and all nations that have made any great pro- 
gress, have adopted the American plan of taking censuses at 
regular intervals. Prior to the adoption of this plan, enumera- 
tions of the people were ordered by governments whenever any 
particular necessity, as an enumeration for military purposes, de- 
manded. The European Census, however, is one thing, the 
American Census another. 

The Federal Census primarily was instituted for the purpose of 
ascertaining simply the number of inhabitants in the country, on 
which to base representation in the popular legislative branch of 
our federal government. As time passed on and the necessities 

-of enlarging became apparent, it was seen that this enumeration 
should comprehend something more than the numerical strength 
of the country. As legislation came nearer and néarer the people ° 
this necessity grew accordingly, and inquiries seeking facts as to 
the social conditions of the inhabitants began to be added one 
after the other to the census schedules, until now the five schedules 
authorized by law cover a wide range of statistical inquiry. ‘The 
European censuses are simple, in relation to the amount of infor- 
mation to be secured under them, rarely extending questions 
beyond those involving number, age, birthplace, and occupation, 
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but the European nations supplement their censuses by, or to 
speak more correctly, the European censuses are supplemental to 
a vast deal of work done by municipalities, such work including 
the registration of births, deaths, and marriages, and various cther 
features which are only adopted in a fragmentary way in this coun- 
try. In our own country, in addition to the great number of 
inquiries relative to social conditions, our census comprehends, 
and has to a certain extent since 1810, certain economic features 
relating to agriculture and manufactures. The schedules now 
used, so far as the existing law is concerned, are five in number, 
embodying inquiries relating, first, to population and social sta- 
tistics ; second, agriculture; third, manufactures ; fourth, public 
indebtedness and other matters; and fifth, mortality. ° 

In addition to the Federal Census several individual states have 
censuses, more or less comprehensive in their character, and 
usually coming on the mean year between the federal decennial 
enumerations. Some of these state censuses are taken with great 
pains, involving scientific features and covering a wide range of 
inquiries. Others are taken simply with a view to ascertain the 
number of the people and a few facts concerning their condition. 

The constant but gradual addition of inquiries to the Federal 
schedules has reached a point at which Congress may well’ pause, 
and consider the practical] utility of what has been, or what may 
be done under the schedules as they exist. The magnificent con- 
ception of General Walker for the Tenth Census, that of 1880, 
which has commanded the admiration of the statisticians and 
economists of the whole world, was the natural and perhaps logi- 
gal gutgrowth of the gradual elaboration of the federal census. 
‘Fhe zesplts comprising 22 quarto volumes, or a work equal in 
magnitude jt the Encyclopedia Britannica, have excited great 
interest, not only on the part of those scientifically conversant 
with censys work bug the public at large. It cannot be claimed 
that the vast work of the Tenth Census is without defects ; its 
skilful projector would make po such claim. It has its defects, 
but chiefly those which are ipbeyent in census taking; and if the 
Tenth Censys fias done no more, it has developed the limit to 
which such undertakings can be carried, Its cost has been little 
or no greater per capita than that of previous censuses compre- 
hending but a small proportion of the information contained in 
the voluminous reports which have appeared, 
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The value of the Tenth Census cannot be estimated. Congress 
provided liberally to carry it out on the basis projected. It rose 
far above the five primary schedules of the census and became 
encyclopedic in its character. It is doubtful, however, whether it 
would be expedient for a long term of years, a generation per- 
haps, to again conduct the decennial census on so comprehensive 
a basis. In fact, there are many public men who insist that fu- 
ture enumerations shall be confined to the simple enumeration 
contemplated by the framers of the Constitution, and for the pur- 
poses only for which it was originally instituted. Such a course, 
however, cannot be followed. The necessities of the case will 
prevent. Congress itself is the freest user of census returns, and 
if the public, which now takes a greater interest than ever before 
in census taking, can be led to appreciate the distinctions in the 
results, the value of the information secured can be greatly en- 
hanced. 

It is a timely topic then, for this Association to discuss, and 
to consider what problems can be solved, or what solutions can 
be aided through the instrumentality of the next and succeeding 
censuses, taking it for granted that the people and Congress will 
at once insist upon increased efficiency and increased accuracy of 
a census to be taken upon a basis which shall be simple but of 
sufficient scope to meet the actual wants of the age; for it is 
recognized that no question involving the welfare of the nation 
can be discussed without reference to the census. No speech upon 
national topics can be made in Congress without using the various 
facts ascertained though the decennial enumeration, No economic 
study, no analysis of social conditions, can be earried on without 
extensive use of the various features of a national ar a state cen- 
sus ; and yet there is no task which the government.can set for its 
officers to perform so thankless as that of census taking, and per- 
haps none that can show more. thorough accomplishment when the 
great work is completed and, the irritation of census taking has 
passed away. 

It should be borne. in mind, when census, work is being consid- 
ered, either from a statistical point of view ox from the standpoint 
of administration, that two. grades of results are reached. First, 
results which are in their very natave valuable only because of 
their being aggregations. Such results should be accurate. Sec- 
ond, those which can only approximate aggregations and accuracy,, 
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or results which are just as valuable through representative infor- 
mation as if accurate aggregates had been ascertained. 

This leads me to assert that the principle of falsus in uno, fal- 
sus in omnibus cannot be applied to the census. I have seen it 
argued many times, and by men who should know much better, 
that because one feature or one line of statements in a census 
report is faulty or even vicious, all statements in the same census 

“must be faulty or vicious. This is not a logical position, and it is 
well for us to understand this in the beginning of our considera- 
“tion. For instance, the information relative to the number of in- 
habitants, their birthplaces, their occupations, their color and 
race, their conjugal condition, the number constituting a family, 
and the relation of each to the head of the family, are points on 
which positive and accurate information concerning nearly all the 
people is usually and easily obtained. With the exception of oc- 
“‘cupations, the statements in the Tenth Census in regard to these 
points are entitled to the fullest confidence. These are features 
relating to conditions as they exist, the answers to the enumerator 
regarding them calling for no great degree of intelligence or the 
exercise of memory beyond facts perfectly familiar. There is 
another line of inquiry, the answers to which may be, and often 
are, very faulty, and the conclusions based upon them as faulty as 
the statements. As, for instance, the questions as to the parent 
‘nativity of the people, their illiteracy, physical condition, and 
others of like character, the answers to which involve memory or 
the interest of the parties furnishing information. The inquiry 
‘as to the age of each person in the community involves some 
cloudiness in the answer, and yet on the whole the results are sat- 
isfactory, the chief difficulty being with imported citizens, who 
‘rarely remember their age as to years but usually give it at the 
nearest even period; so one will always find in all age statistics, 
wherever they have been collected, whether in this or in other 
countries, a concentration on quinquennial periods. This concen- 
tration, however, is growing less and less in our own country, as 
the influence of the public schools reaches a larger and larger 
number of our children. Until this concentration is reduced to a 
minimum the age statistics secured under the census cannot be 
used in a strictly scientific sense for the establishment of mor- 
tality rates, either for insurance purposes or for the common use 
of determining the age death rate. In some localities, however, 
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they are so nearly accurate as to be exceedingly valuable for 
scientific purposes. 

Statistics of illiteracy receive much aalilis attention. _ While it 
is evident from inherent conditions that the statistics. of. illiteracy 
cannot be correct, it is fully apparent that whatever misleading in- 
ferences may be drawn from them, such inferences are on the side 
of safety, for if, for instance, under the Tenth Census the returns 
showed that six,million people of ten years of age and over were 
illiterate in the sense that they could neither read nor write, or 
that they had not acquired one or the other of these accomplish- 
ments, it is perfectly safe to conclude that the number was no less 
than six million, but, as.a matter of fact, much greater than that. 
So, any action taken by states individually or by the federal gov- 
ernment, based upon the census, returns relative to illiteracy, will 
be the result of truth, or less than the truth; and no harm, there- 
fore, can result from their use, even though the number of illit- 
erates given may be only a small proportion of the truth. 

In 1875 the number of aliens in Massachusetts was ascertained 
by the state census, and in 1885 this feature was again incorpo- 
rated and results by place of birth and other particulars secured. 
In order to show the absorption or non-absorption of immigrants 
in the ranks of citizenship, and also the extent to which the priv- 
ileges of our form of government are enjoyed by those who fail 
to attest their loyalty to our institutions by renouncing all foreign 
allegiance, it might be expedient to incorporate inquiries in the 
schedules of the Eleventh Census that will supply full information 
concerning the ages, place of birth, occupations, illiteracy, etc., 
of our alien population. The value of such information lies in 
the fact that they are true to the extent given and no harm can 
come from incompleteness. 

Another class of facts, which can, from the nature of things, 
rarely be ascertained, relate to physical,mental,and moral conditions. 
No enumeration of the insane, for instance, would be accepted 
by our worthy Secretary, an expert in such matters, as correct. 
In my own state, when I give the number of the insane, as ascer- 
tained under the census, I am perfectly well aware that his opinion 
is worth more than my facts. It is easy to secure the number of 
insane as collected in institutions for their care, but the most 
searching census cannot ascertaia accurately the number of insane 
persons in a state. It can secure the most of them; it can secure 
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all those that are insane to such an extent that their insanity is 
recognized in the community in which they live, but the finer 
gradations cannot be comprehended, except in a partial degree. 
It is safe, therefore, to say that the number of insane reported by 
any census, in any state, does not equal the fact. There is much 
danger in this class of statistics. We draw conclusions in regard 
to the increase of insanity,—conclusions which may be true or 
false, but more often false, because previous enumerations may 
have stated and probably did state only half the truth, while sub- 
sequent enumerations may give four-fifths of the truth, and con- 
clusions are usually based on the assumption that the whole truth 
was given in each case. 

The prevalence of idiocy can only be ascertained to a partial 
extent, the results being even more faulty than those relating to 
insanity, because a family might hesitate about giving the facts 
relative to an idiot child when they would not hesitate to state 
that an insane person was a member of the family. 

These instances sufficiently illustrate what I mean when [I assert 
that some statements of a census may be absolutely false, and any 
conclusions based upon them vicious in the extreme, while other 
statements in the same census may be considered as accurate, and 
deductions drawn from them acceptable, even in any scientific use 
to which they may be put. 

Of course, there are men and writers who prefer their own 
views, the results of their personal observation, to the positive 
statements of census officers. The common error of the empir- 
ical statistician is to ‘‘ test facts by theory, instead of making facts 
the test.” Men use a theory oftentimes as mechanics use calipers ; 
if the fact does not fit the theory it is thrown aside, and not con- 
sidered a fact. To a certain class of reformers, theorists, and 
specialists, a fact is a red flag, and when shaken in the face of 
their opinions has the same effect as when a red flag is shaken 
before the eyes of a bull in the arena. 

There is another class who like to take the census with a slate 
and pencil. These gentlemen are already at work on the Eleventh 
Census of the United States. They have figured out the popula- 
tion of the whole country, and of leading cities, and no enumera- 
tion under the federal law will convince these gentlemen that the 
population is different from what they have estimated. 

The characteristics of the census are often reversed in their 
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order by men who prefer observation to fact. They cling to the 
features of the census which cannot, by the very nature of things, 
be accurate, and they attack and antagonize those features which 
are more likely than all others to be precisely as stated in the cen- 
sus reports. 

Now, the solution of social problems depends upon the faithful- 
ness, of course, of the parties whose duty it is to collect facts. 
The faithfulness of these parties in turn depends upon the extent 
or the comprehensiveness of the census inquiries. The intelli- 
gence of the people constitutes an important factor, but in any 
community where a census is possible this intelligence is fully 
equal to answering the questions which legitimately belong in the 
schedules. 

The progress of insanity can be ascertained through the census, 
and the present problem as to whether insanity increases with our 
advancing civilization, increased facilities for securing educa- 
tion, and all the beneficent influences which we boast come from 
our advanced position, can be solved. It is a vital question and 
one which demands the persistent efforts of the government in 
ascertaining exact facts. It will take several decades of years, 
however, to bring the enumeration of the insane to such perfec- 
tion that the margin of error growing out of insufficient data shall 
no longer be a factor in determining results. In this work the 
states can perform far more satisfactory labor than can the federal 
government. Wy 

Another line of information sought for by the Federal Census, 
of necessity, are the statistics of mortality. Several of the states 
have established registration boards or created registration offices 
for the registration of births, deaths, and marriages through muni- 
cipal and county returns. This is in conformity to the European 
custom and is the only method by which the facts relating to 
births, deaths, and marriages can be ascertained with the fullest de- 
gree of accuracy. But the states of the Union are so few which 
have taken up this work that the Federal census takers have added 
to their schedules one relating to mortality, and so in those states 
not collecting such statistics a series of questions is asked ‘con- 
cerning deaths occurring during the year closing with the census 
day. A moment’s consideration of this point convinces any one 
that such statistics must be far from satisfactory; they are, how- 
ever, always less than the truth. It would seem at first glance 
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quite impossible for a family, in giving information to an enumer- 
‘ator, to forget that a death had occurred during the previous 
year; yet such is often the case, and the consequence is that 
death rates in localities where medical science would insist they 
were the highest are often shown to be the lowest. The death 
rate in states where there is a reasonably accurate registration of 
deaths under legal requirements is often higher, so far as statistics 
show, than is ascertained through the census for states where such 
requirements do not exist. This defect is true as relates to,births 
and marriages, and yet I see no reason why the United States 
census should not be made to comprehend such statistics in those 
states where registration reports are not required. Even with 
their defects they become more and more accurate, and are useful, 
as time goes on, in determining the increase or decrease in death 
rates for any specified locality, but they are, and must be, quite 
useless in comparing rates in communities widely separated and 
which come under varying sanitary conditions or conditions of 
disease. 

Censuses of mortality can solve the relative death rates of dif- 
ferent races in this country, a question which constitutes a vital 
problem. How exceedingly valuable it would be could the exact 
facts in this connection be determined in regard to the Indians, 
the colored people, the adopted citizens of different climes, as in 
comparison with the death rate of what may be called American 
stock, nor would there be any less value connected with the birth 
and marriage rates of the same classes of people. In some of 
our states where birth, death, and marriage returns are required 
by law, these facts can be determined, and logical conclusions 
drawn therefrom, but unfortunately for the scientist these returns 
are rarely called for in the very communities where they would be 
most useful-in solving the problems involved in them. 

The division of labor which marks this age as distinct in all its 
industrial features from previous periods constitutes a very inter- 
esting study. The attempt has been made in the Census of 1885, 
for the Commonwealth of Massachusetts, the reports of which 
are now rapidly-approaching completion, to ascertain and report 
to the finest degree the various but distinctly designated divisions 
of labor, so far as the occupations of the people are involved. 
Incomprehensible as it may seem, this classification shows over 
20,000 distinct designations. ‘This classification, in connection 
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with nationality as shown by place of birth, age periods, and illit- 
eracy, constitutes a fine contribution to sociological knowledge. 
This has been done in Massachusetts. It may be done for the 
United States,in the future, now that the basis has been laid. 

The statistics of place of birth and parent—nativity are among 
the most. valuable features of the census, a value which is more 
thoroughly appreciated at the present time through the popular 
discussion of. the question of the restriction of: immigration. 
The.census renders one perfectly competent to show the absorp- 
tion of foreign elements in various branches of ‘industry, and the 
extent of the absorption...The ‘Fenth Census, should this question 
come before, Congress, contains: the only present means of deter- 
mining, so far as industry is concerned, the’ influence of such ab- 
sorption. 

There are, still sociological conditions which have not been in- 
cluded in the Federal. Census and which it may not ‘be advisable 
to incorporate..in the schedules. Some of these have been 
adopted in our Massachusetts Census with success, the most im- 
portant of them being questions as to the birth rate among foreign .- 
and American mothers, this birth rate being brought into compar- 
ison with the number of children reared.. It embraces one of the 
mosi interesting questions for the social scientist, and, so far as 
I know, the Massachusetts State Census furnishes the only facts 
of like nature obtainable in this or any other country. It has 
been. a piece of experimental work on the part of the state. | It 
only indicates-what can be done in solving scientific ‘questions, 
when the people are asked to answer inquiries directed to what:on 
the surface may be considered matters on which .the state:should 
make no inquiry. The extension of special inquiries in the diree- 
tion named, that is, those aimed at the real. inside life of the peo- 
ple, is to my, mind perfectly justifiable. The law making ‘power 
of the state, especially in America, is constantly called upon to 
exercise greater and greater supervision over the affairs of the 
people. To do this it has to assume autocratic power. Boards 
of health can order private dwellings to be vacated, and the con- 
venience of the individual in such cases is sacrificed to the welfare 
of the community. This spirit prevails in all directions. The 
law-making branch of our governments cannot resist the demands ; 
call it socialism if you choose, the tendency is as strong as it is 
perceptible, and as inevitable as it is strong. We insist that the 
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dependent classes shall be cared for at the public expense; we 
say that individual members of society shall be relieved of special 
taxation for the support of the dependent, because their support 
is for the benefit of the whole community. The doctrine is right, 
and just, and moral. This being the case the legislature meets the 
demand. Shall it meet the demand intelligently or blindly? The 
statistician says he should meet it intelligently, and that statistical 
science is the chief source of intelligence in such matters. Statis- 
tics covering the whole community must be taken through the cen- 
sus. It must comprehend all or none. So, as the inquiries of the 
census have become enlarged, persons afflicted with acute and 
chronic diseases, the blind, deaf, dumb, maimed, lame, insane, 
idiotic, paralytic, bedridden, and other afflicted persons, have come 
under the searching inquiries of the enumerator. The people object 
to these things when the inquiry comes. They insist upon intelli- 
gent legislation regarding them. Popular antagonism to such in- 
quiries must, therefore, be ignored by the legislature, in order to 
meet the advanced demands of the very people who create the an- 
tagonism. 

The Tenth Census sought information on these points to a fuller 
extent than ever before, yet, for some of them, the facts secured 
were so incomplete that little or no use was made of them. This 
should not prevent their repetition to a reasonable degree. 

So with homeless children and paupers. Our pauperism in- 
creases much faster statistically than actually, because we are 
constantly classifying new features of pauperism. Statistically, 
we reach out and take in all that are in any way dependent upon 
the public treasury. As against the old crude and undefined in- 
formation relative to pauperism, we have intelligent, comprehensive 
statistics, which in themselves prove a vast increase in pauperism, 
because we try to match comparative accuracy with crudeness. 
The result is against us in this period. We must go on with the 
statistical research, however, until accuracy is the rule, and the 
comparisons are made on the conditions of accuracy and become 
as intelligent as the facts themselves. When the legislature ap- 
preciates the exact proportions of pauperism, as pauperism includes 
not only the ordinary conditions known as such but that of all the 
homeless children which must be cared for by society, it can shape 
its law making with greater intelligence and with more advantage 
to the community. 
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Social statistics should go still further, and comprehend all con- 
ditions of work, of education, and of school attendance, sur- 
rounding the children of the land. ll these ramifications of 
statistical knowledge have been brought within the scope of the 
census, because the knowledge was demanded by the people of 
the government. The government is wise that recognizes the de- 
mand and furnishes the information. 

Believing, as I do, that advanced sociological knowledge can 
be and should be secured through the instrumentality of Federal 
and State censuses, I would still insist that the collection of such 
knowledge, so far as methods are concerned, be confined to the 
simplest forms possible and to such proportions as to bring it 
under actual enumeration. 

So far I have treated of social statistics ; those relating entirely 
to people, as people, in their conditions in society, and in the re- 
lations of individual to individuals and to the state. These fea- 
tures are common in greater or less degree to all advanced 
countries, the information concerning them, as I have said, not 
being always ascertained through the census. A feature of our 
United States census, which is not common in other nations but 
which belongs entirely to the American plan, relates to industrial 
statistics. In 1810 the government undertook, but without success, 
at the time of the enumeration of that year, to collect information 
relating to the industries of the country, so far as manufactures were 
concerned. Eventually, of course, this effort was extended to agri- 
culture, so that now, and in several decennial censuses, the progress 
of the country and various facts relating to production, have be- 
come important features of our enumerations. Much harm has been 
done, as well as great good accomplished, by this extension of 
census powers. It is often urged that Congress has no right to collect 
such information, but the Constitution clearly gives authority to 
Congress to take such action as shall be necessary for the general 
information of the people. How far such inquiries may be ex- 
tended is a legitimate question. The principle involved is gener- 
ally acknowledged now as being sound and in the interest of the 
best public polity. I am satisfied, however, that any elaborate 
attempt on the part of the federal government in the direction of 
securing information of economic importance will be, as it has 
b:en, attended with ill success. The extent to which efforts 
should be made seems to me to be quite clearly established by ex- 
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perience in this direction under federal and state censuses. The 
problems which can be solved ‘are few but important, and these 
should be clearly understood before inquiries are made to secure 
general economic information. 

I said just now that much harm had been done since 1810 
through the industrial features of the Federal Census. There has 
been no desire to do harm, but the harm has come as results, first, 
of imperfect inquiries, or inquiries of insufficient scope; and 
second, from an indisposition on the part of manufacturers to 
give certain information, while perfectly willing to give facts in 
general, thus creating great inharmony in the results obtained. I 
have called public attention so often during the past few years to 
some of the harm which has been done that [ feel that I am simply 
repeating myself now in again reciting the facts. Yet I believe it 
the duty of all men engaged in any statistical work, or upon econ- 
omic studies, to do their utmost to secure accuracy in statistical 
undertakings, and do not hesitate to again, and on this occasion, 
call public attention to some of the evils of the industrial cen- 
suses. : 

The industrial schedule of the Federal Census, since it was 
authorized by law and in nearly every census taken since and in- 
cluding that of 1810, has contained inquiries relating to capital 
invested, raw material or stock used, total wages paid, aggregate 
product, and the number of employés, in the leading industries of 
the country. To these simple inquiries the manufacturers have 
from time to time made great opposition, although, as a rule, 
they have supplied information as to all the points involved, ex- 
cept capital invested. The census inquiry on this point has called 
simply for capital invested. In this form lies the initial defect. 
In response to this the manufacturer has always been expected to 
state the capital actually paid in and used in plant of whatever 
nature and as working capital. That he has given nothing more 
has not been his fault, for he has not been asked for more. What 
has been the result? This can be more ciearly indicated by a sim- 
ple illustration, and for figures I will use exact proportions as 
they have occurred, simply putting them into round numbers but 
preserving true relations. 

Let us suppose an industry in which there are four establish- 
ments, each’ producing $1,000,000 worth of product in a single 
year, the total value‘of the product of the four establishments 
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being, therefore, $4,000,000. The capital invested of establish- 
ment No. 1 is $1,000,000, this amount of money having been paid 
in by the proprietors and being sufficient in all respects to cover 
plant of all kinds, tools, implements, and working capital, for the 
production of $1,000,0C0 worth of goods. Establishment No. 2 
produces $1,000,000 worth also, but has only $300,000 actually in- 
vested. It borrows annually on the average $700,000, giving the 
establishment the use of $1,000,000 of capital. Establishment 
No. 3 actually owns $500,000 of capital, invested in proper ways, 
and borrows $500,000 more. Establishment No..4 uses $200,- 
000 of its own capital and borrows $800,000. Each of these es- 
lishments has, as I have said, produced: $1,C00,000 worth of goods 
during the census year. The result for the four is $2,000,000 of 
capital actually paid in and $2,000,000 of borrowed capital. In 
all census returns the $2,000,000 capital paid in would be the 


‘whole amount of capital invested returned. The relation. then 


stands $2,000,000 of capital invested, producing. $4,000,000. worth 
of product; the actual fact being, and a fact which has never yet 
appeared in any census, that $4,000,000, were necessary in eap- 
ital for the production of the $4,000,000 worth of goods. It is 


perfectly apparent on this statement, which, as I have said, isa 


truthful illustration, that all calculations based upon the returns 
must be vicious in toto, because $4,000,000 worth of product in 
the given industry cannot be secured by the employment of 
$2,000,000 of capital, the necessary capital being $4,000,000. 


“One need not study this simple problem very long to enable him 


to understand that one of the chief factors of disturbances, or of 
antagonism, or of misunderstanding between labor and capital, 
has grown from this misused term of capital invested. No at- 
tempt has ever been made in this country, until that put forth in 
the Census of Massachusetts for 1885, to correct the egregious 
error. Credit capital, it is submitted, if used, is just as essential 


to secure a certain product as the capital that is owned by an es- 


tablishment itself. Leaving out the factor of the expensiveness 


of the use of borrowed capital, of the fictitious or inflated value 


which is given to the product by such use, and limiting ourselves 
to the purely economic relations of capital and product, infinite 
harm has been done by the old method of procedure. To solve 
the problem of the amount of capital required to secure a 
given product in each of the leading industries of a coun- 
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try is within the ability of the census taker. The manufacturers 
have stood in their cwn light. The manufacturer tells you at once 
that $2,000,000 of capital cannot produce $4,000,000 worth of 
goods. The conclusive answer to his statement is that such is 
the return he has made. He then tells you that census statistics 
are vicious, and he is correct in this particular instance. If you 
attempt to correct this error by asking him to account for his 
whole capital, that paid in and that borrowed, in fact, all the cap- 
ital which he uses to secure a given product, he antagonizes the 
work of the state by saying that you are prying into his private 
affairs. He does not perceive that he has deceived not only him- 
self and his employees but the public generally, and that every 
argument, conclusion, or deduction, based upon the statistics re- 
ported as giving the capital invested in manufacturing, is false in 
all its elements and consequentiy exerts a vicious influence in 
every direction. 

Great difficulty has been experienced in solving this problem in 
my own state, in the recent census, through just this class of an- 
tagonism. I am happy to say, however, that so far as the matter 
has been explained to manufacturers and they have comprehended 
the situation, they have cheerfully complied with the State’s re- 
quest, until all or nearly all manufacturers of any consequence, 
those carrying on any business of a sufficient magnitude to entitle 
them to the name of manufacturers, have complied with the State’s 
requirements, and we shall be able, for the first time in the his- 
tory of this country’s industrial statistics, to show the true ratio 
of capital invested to product. 

The difficulty which I have stated is not the only complication 
which exists. For instance, a man goes into the business of 
manufacturing a line of goods with little or no capital, say $5,000, 
but he has an excellent credit. He purchases raw material and 
all his supplies on long time, three, four, or six months, but sells 
the product of his establishment for cash or its equivalent. In this 
condition of affairs he may produce say $200,000 worth of goods 
in a given year, having but $5,000 actually invested. In all cen- 
sus statistics this would be the only sum that would appear, while 
$200,000 would appear as the value of the product. The truth is 
he has borrowed of his own customers sufficient capital to produce 
the $200,000 worth of goods. 

These illustrations are sufficient to show the viciousness of all 
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census statements which have yet appeared in this country, 
whether in my own reports or elsewhere, relative to capital in- 
vested and its product, in the various leading industries. It does 
not matter where capital used in the production of goods comes 
from, whether it be paid in by the proprietors of an establishment, 
whether it be borrowed by them, or whether it be the result of 
long time purchases of material; so long as all these elements of 
capital are essential to secure a given product, they constitute cap- 
ital invested and should be covered by any census inquiry into 
industrial conditions. 

Another error which has been made relates to average earnings, 
as ascertained by dividing the aggregate wages paid in any indus- 
try by the number of employés involved. In all censuses where 
industrial statistics have been a feature in this country, until *the 
Tenth Census, the question relating to employés has simply been 
the ‘‘ number of hands employed.” What is the number of hands 
employed? Can you ascertain the true quotient which shall repre- 
sent average wages by dividing the total amount of wages paid 
during a year in any given industry by the total number of hands 
employed? J assert that you cannot, for the number of hands 
employed returned under the old form of inquiry simply meant the 
number of employees borne on the rolls at the close of the census 
year, while the total wages paid represented the aggregate amount 
disbursed in the form of wages to all who had been employed at 
any time during the same year; the number of people returned 
might represent a much larger number at the close of the year 
than were employed at any other period, or the reverse, a much 
smaller number. In any event, and with the utmost care on the 
part of the manufacturer, it would be impossible in the answer to 
such a form of inquiry to state anything more than the number 
employed at the end of the year, or at some stated period. 

Under the Tenth Census the form of inquiry was changed so as 
to bring out a statement of the average number employed during 
the year, which constituted the divisor to enter into the dividend 
of total wages; but this is vicious, also, for the average number 
does not represent the actual number to whom wages were paid 
nor in any sense represent the mathematical distribution of the 
same amount of money. A very much larger number of individ- 
uals might have been involved, or a very much smaller number, 
during a large proportion of the year. The only way in which the 
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actual average earnings of the employees in a large establishment, 
or in all the establishments in a given industry, can be secured 
through the census is by the tedious mathematical process of cal- 
culating each man’s time and. the actual amount. paid to him. 
This; I submit, cannot be done without such a great amount of 
labor as to make it practically impossible; nor can a government 
reasonably require the manufacturers of a community to give such 
time as would be necessary for a complete and accurate answer to 
the inquiry. 

These two questions, capital invested and average wages, illus- 
trate the fallacy of attempting to solve a certain line of economic 
questions through the census as it has existed. In making this 
criticism let it be understood that I arraign myself as severely as 
anyone else, for until within a few years I have followed, in all the 
census work in which I have been engaged, the old form, nor did 
I fully comprehend the enormity of the error, the infinite harm it 
has done and is likely to do, until I undertook to ascertain the re- 
lation of capital invested to product, with a view to learning the 
proportion of product which went to capital and labor respec- 
tively. It is now also perfectly. apparent to me that when census 
questions relating to industry are so framed as tosecure thoroughly 
worthless results, there is no difficulty whatever in taking a cen- 
sus, but the moment they. are framed to secure valuable results, 
the ceusus taker meets with innumerable obstacles and the greatest 
antagonism on the part.of the very men whose interest it should 
be to furnish thoroughly accurate statistics. This is a question of 
educational influence to be exercised by careful statisticians, by 
securing the confidence of the producers of the country in the 
statement that no harm shall come from their giving free, full, and 
accurate answers to all the inquiries instituted by the government. 

The only way to secure the best results of an industrial census 
is to bring the inquiries to simple, easily understood forms, involv- 
ing individual facts, relieved of all features of compound inquiry, 
thus avoiding compound answers. These inquiries, it seems to 
me, may be limited to the following items in general, that is to 
say, the census should ascertain : 

1. The capital invested in each industry, the term capital in- 
vested comprehending all that I have stated. 

2. The value of the principal stock or raw material used. 

3. The gross quantity and value of articles manufactured, as 
represented by their selling value. 
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4. The number of partners or stockholders; the largest, 
smallest, and average number of persons employed, distinguishing 
as to sex, adults, and children. 

5. The total wages paid during the year, distinguishing also as 
to sex, adults, and children. 

6. The proportion that the business of the year bore to the 
greatest capacity for production of the establishment. 

7. The number of weeks in operation during the year, partial 
time being reduced to full time. 

I do not believe there is any need of extending the inquiries be- 
yond these. The forms might be modified or varied, but the prin- 
ciples involved should be retained. Each and every one of the © 
inquiries are of great value, and from them results of the greatest 
importance to the manufacturers themselves ought to be secured. 
The inquiry relating to the number of persons employed is the 
least practical of them all, yet as it is given it is essential to any 
complete statistics. Such inquiries I would have made at frequent 
intervals, the first effect of which would be to enlighten the public 
mind in regard to the supposed loss in the volume of production 
during years when it is apprehended that an industrial depression 
prevails. In fact, a statement at short intervals of the volume of 
production in the leading industries of the country would go far 
towards removing apprehension as to such depressions. 

The next great advantage to be gained from a frequent inquiry 
upon a simple basis like that designated relates to the proportion 
that the business of the year in any industry bore to the greatest 
capacity for production of the establishments existing in the 
same industry. Such an inquiry, when answered correctly, supplies 
means for a comparison between the actual business done during 
the year involved and the greatest business that could have been 
done if all the establishments had been run to their fullest capacity, 
that is, if the greatest possible number of employés that could 
have been advantageously employed, with a certain plant or facil- 
ities, had been employed actively on all the working days during 
the year to the fullest capacity. Such a line of facts would supply 
material for the proper management of great productive establish- 
ments in such a way that the output could be more scientifically 
considered, and some of the haphazard methods of production 
now in vogue eliminated. 

Practically, I do not believe manufacturers would object to such 
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a schedule as I have indicated. There is nothing in it to involve 
great labor, while it supplies all the material information which it 
is wise to comprehend in the census, and if the approaching 
Eleventh Census can secure information in accordance with such 
inquiries, modified, if need be, in form, the influence upon the 
public mind will be so salutary that I believe the States themselves 
will eventually inaugurate movements to secure at short intervals 
the same class of facts. 

Manufacturing statistics, as contemplated by the ordinary cen- 
sus schedule used in the Federal Censuses, cannot give such infor- 
mation as to enable one to classify wages to any great extent or to 
ascertain earnings. Rates of wages, and all facts relating to 
rates of wages, possible earnings, actual earnings, labor condi- 
tions, and various other features, must be left to special investiga- 
tions. The gross quantity of goods manufactured should be 
brought out in the fullest way, in such an account as I have indi- 
cated, because quantity is the true measure of production rather 
than value. This and other questions, the value of the answers 
to which depends upon complete aggregates, can be secured 
through the Federal census, but the Federal census should be re- 
lieved of a great deal of the minutiz of statistical work by State 
bureaus and offices. In fact, with the twenty-two bureaus of 
statistics of labor, the boards of agriculture, and offices of indus- 
trial statistics, which exist in this country, we ought to eliminate 
the minute details of inquiry in many directions which have here- 
tofore formed a part of the Federal census. 

Perhaps the greatest difficulty which confronts the Federal census 
taker, and which offers the least possibility of solving problems, 
is to be found in the agricultural department of the work. The 
products of various localities differ so widely in their character 
and kind, that any single schedule framed to comprehend them all 
becomes in itself inpracticable. Yet certain facts, like total value 
and quantity of the great staple products, ought to be easily as- 
certained. The question of renting or ownership, of the acreage 
of the farms, of alien ownership, are entirely within the possibil- 
ities of census taking without enlarging the field of operations. 
Such problems ought to be readily solved. They have been 
solved for the time being in past censuses. As the conditions 
vary the problems vary, and the intelligence of the government 
should see to it that the facts sought should be those necessary to 
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indicate the true relations of things in the agricultural field of 
knowledge. 

From what has been said it is readily seen that there is quite a 
range of problems, the elements for the solution of which can only 
be supplied through comprehensive censuses. As yet, however, 
no co-ordinate effort has been made between the State and Federal 
governments for systematic work. This question is difficult and 
yet important. Its importance lies in this reflection, that no mem- 
ber of a state or national government can intelligently discuss the 
land question, the solution of the immigration problem, the ques- 
tion of how far educational efforts shall be extended, the tariff 
problem, the questions of currency, of railroad transportation, in 
fact, any questions of any great state or national importance, 
without full and constant reference to the tables of the census 
reports. 

This being the case, and census work becoming more and more 
complicated, as all these great questions come nearer and nearer 
to the people, how important it is that the whole range of census 
taking should be reduced to systematic forms and methods. The 
United States cannot do it all, and do it well. The country is too 
large to admit of extended inquiries through the methods of 
enumeration. The States should enlist in the work, and they 
could do it generally without much expense through their estab- 
lished machinery. They should be called upon by the Federal 
government, but aided to the extent of the results furnished, to 
do certain things at short intervals relative to the enumeration of 
the people, the ascertaining of products, the ownership of land, 

‘and maybe half a score of leading features, the Federal census 
itself being confined to those things which reach over the whole 
country and which may be called purely national topics. Such a 
system, involving the co-operation of the States, would not only 
simplify labor, but would reduce the burden in many respects and 
would certainly remove much of the irritation which exists when- 
ever the census is taken; and further simplification should be 
reached, as I have indicated, through special investigations. All 
census work, both state and national, should leave out of sight 
every question which can be brought under the methods of specia] 
investigation, in which aggregates are not essential but in which 
representative facts are just as important as the total facts. 

Expensive as have been the censuses of the United States, the. 
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money appropriated by Congress for them has been one of the 
most valuable investments it has ever made. The intelligence of 
the people has been raised and social problems have been par- 
tially, if not fully, solved. The highest form of educational work 
comes through statistical efforts and labors, and the United States 
government has certainly placed itself in the very front rank in 
regard to this great field of knowledge. The public estimation of 
the census increases also. Critical as the press may be, skeptical 
as the public may become, the census supplies the chief source of 
information as to conditions, so far as the people in their various 
relations are concerned. It is unnecessary to make any argument 
in favor of the census. It is wise to call attention to its defects 
and to suggest methods by which they can be avoided, by which it 
can become more efficient, by which increased accuracy shall be 
gained, and by which the census appropriations of Congress, and 
of various states, shall be justified. 

This Association, since its organization, has inculeated most 
advanced ideas on such matters, and its usefulness in the future 
should far exceed its usefulness in the past. Its influence has been 
salutary ; by its frequent appeals to the public intelligence to sup- 
ply sources of public information, it does its best and most valu- 


able work and justifies not only its existence, but its prosperous 
continuance. 








I. PAPERS OF THE SOCIAL ECONOMY DEPARTMENT. 





1. ADDRESS OF THE CHAIRMAN OF THE DEPARTMENT, F. B. 
SANBORN. 


(Read September 9, 1887.) 


Members of the Association: Indefinite as the term ‘‘ Social 
Science ” is, perhaps that which we chose as the name of our 
then new department in 1874, is no less indefinite and a litte more 
ambiguous. For not only is the common adjective ‘‘ social” used 
in many meanings, but that familiar noun ‘‘ economy” has a very 
unsettled signification, which has kept writers explaining it from 
the days of Xenophon and Aristotle to those of our latest essay- 
ists. Economy, they say, is frugality; it is housekeeping; it is 
saving ; it is wealth production ; it is the combination and distri- 
bution of functions; it is the management of income and outlay, 
and soon. Thus the slippery term glides from one significance 
to another without notice and without ceremony; while the limit- 
ing word ‘* social” does not seem to fasten it down anywhere. 
As we employ the phrase, however, Social Economy is the coun- 
terpart of Political Economy, if any of my hearers can tell me 
what that is. Let us call our Department, then, (which was 
formed to relieve the Department of Trade and Finance a little, 
and take off some of those innumerable topics that civilization 
evokes to classify its results with)—let us call it the feminine gen- 
der of Political Economy, and so, very receptive of particulars, 
but little capable of general and aggregate matters. When we 
pull its bellrope, we do not sound the tocsin of national competi- 
tion, and the clashing interests of the world’s commerce; but 
we hear the responsive tinkle that announces small trade and do- 
mestic affairs —the codperation of men and women with each 
other in the individual relations of society rather than in large 
masses. 

Social welfare, therefore, and not wealth in its wide and com- 
pound sense, is what we consider, and so our Papers today relate 
to the sharing and not to the accumulation of profits ; to the mint, 
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anise and cummin of the Mosaic dispensation, and not the weight- 
iest matters of the law; to the eating and drinking of men, and 
women’s relation thereto; and to the personal outcome of those 
imposing organizations of labor which have lately been piling Ossa 
upon Pelion, and attempting everything except to keep labor em- 
ployed. 

Infinite are the permutations and combinations of man with 
man, of interest and sentiment with sentiment and interest, in the 
snowstorm and kaleidoscope of human atoms, crossing or escort- 
ing each other — clashing or furthering, aggrandizing or supplant- 
ing one another. Yet there is a law of the atoms, as there is of 
the planets, and the attractions or repulsions of these homnuculi 
come into play according to methods which the human reason can 
first divine, then perceive and finally act upon. Those of us who 
divine them and act upon that intuitive knowledge are called prac- 
tical—or if the intuition be very swift and acute, it is called 
genius ; those who perceive and reflect upon these methods become 
philosophers and thinkers; but the vast majority of men and 
women get no farther than a limited practical acquaintance with 
the springs of human activity. To train and amplify this is the 
function of economic science, whether we term it political or 
social; en the other hand it is the work of conscious or uncon- 
scious selfishness to utilize and pervert this common stock of our 
practical notions. Between the culture and the selfish perversion 
of them, a place is found for the crude thinker, the man of over- 
strained sentiment, the rhetorician of display, the journalistic 
sophist, and the multitude of wrong-headed persons who fasten 
upon a single aspect of the shifting web that human life is, and 
build their whole theory of civilization upon that one idea. 

In no part of human affairs is it easier to be mistaken, so soon 
as we begin to theorize, than in the relation between labor and 
capital, between wages and profit, between the poor man and the 
rich man. The contrasts on this side of life are so great, the 
causes of obvious results are themselves so latent and far-reach- 
ing, and have been for so many ages in operation, that we are all 
apt to lose our way among them. It is for this reason that we 
shall have peculiar pleasure in listening, today, while men of 
practical experience, who yet have cultivated theoretical knowl- 
edge, explain to us the principles and the operation of that new 
response to the petition of inarticulate labor, which has been 
styled ‘‘ Profit sharing.” 
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Without anticipating what these may say, I will quote what one 
of them, Alfred Dolge, a special manufacturer in rural New York, 
said to his workmen last winter, on certain matters that have been 
much agitated of late :— 


The Knights of Labor and the trades-unions had published a 
pronurciamento to the effect that after May 1, 1886, eight hours 
should constitute a working day. They were serious in their at- 
tempt because of their ignorance; they almost threw the whole 
country into confusion; caused unwillingly, bloodshed in St. 
Louis, Chicago and Milwaukee, aroused the passions of the igno- 
rant, gave the outlaws and cranks an opportunitity for a general 
commotion, ordered strike after strike, deprived thousands upon 
thousands of their only opportunity to earn the daily bread for 
their families, only to find that such an important change cannot 
be brought about simply by a decree of the so-called Master 
Workman of the Knights of Labor, or the executive committee of 
the trade-unions. I am in favor of eight hours, and I am satisfied 
the time will come when six hours will be considered sufficient for 
a day’s work in the mill or workshop; and the free people of this 
country will be the first to inaugurate this new era, just as we had 
our 10 hours here when the mills were run 12 hours in old Europe ; 
but the time has not come yet. More and better labor-saving ma- 
chinery must be invented—our statesmen must find ways and 
means by which our industries can compete after reducing work- 
ing hours, and still pay the laborer better wages than at present, 
before this can be brought about. Nothing can be accomplished 
by long-winded proclamations of Mr. Powderly; positively inju- 
rious can it only be if the workingman forgets himself and fol- 
lows the cry of the crazy anarchist and destroys property; such 
far-reaching changes as shortening of working hours, certainly de- 
sired by all who have the welfare of the people at heart, will come 
about when the proper time has arrived. It will come when at 
least the majority of the workingmen have had the benefit of the 
same schooling as the son of the wealthy man; when, because of 
his schooling and learning, even the commonest workingman will 
work fully as much with his brains as with his hands; when, he- 
cause of his learning every workingman will prefer the library, 
the museum, the lecture hall, his family circle, to the bar-room, 
the rum-hole and gin-mill. We will have eight hours’ work then, 
and, believe me, every workingman will then turn out more work 
in eight hours than he now does in ten. 


The earnest presentation by Mrs. Willard of her views, and the 
views of the hundreds of the thousands of devoted women who 
stand behind her and work with her is in the same line of thought 
with these utterances of Mr. Dolge. They bid us look to 
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the future, while we act in the present; and they remind us that 
of all monopolies and oligarchies that now oppress mankind, the 
most hurtful is that which derives its gains from the vices of man- 
kind, and seeks to control our government, local, state and 
national, in the interest of their single and pernicious traffic. 

We shall listen with a religious as well as a social and antiqua- 
rian interest, while Dr. Wayland interprets for us the practical 
features of the Law of Moses; and we shall close with that appli- 
cation of the newer dispensation which Dr. Brooks, who has 
studied the organizations of labor, not only in the schools of 
Europe, but as the pastor of a Christian church in one of our 
most active manufacturing towns of New England, the shoe-mak- 
ing city of Brockton, will make in our hearing. 
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2. DISCUSSION ON PROFIT SHARING. 
OPENED BY F. J. KINGSBURY, ESQ., OF WATERBURY, CT. 
(September 9, 1887.) 


PROFIT SHARING AS A METHOD OF REMUNERATING LABOR.—SOME 
LIMITATIONS TO BE CONSIDERED. 


Coéperation and profit sharing are the two expedients by which 
it is now most often proposed to avoid undesirable antagonism 
between the employer and the employed, or, as it is commonly 
phrased, between capital and labor. 

Coéperation, although by no means the panacea which its more 
ardent advocates would have us believe, has this much in its favor, 
that when it is properly organized it is a legitimate and logical 
method of conducting business enterprises. It is then simply the 
contribution of the small savings of persons of moderate means to 
a fund which forms the capital for a business undertaking, in the 
prosecution of which the contributors may or may not be them- 
selves employed. If the business is one of production, as manu- 
facturing, the contributors to the capital are expected to be the 
employees of their own establishment. If the business is one of 
distribution, as in the case of codperative stores, they are not 
employees, but are expected to be purchasers. In the one case, 
in addition to such ordinary wages as their skill entitles them to 
receive, they also receive a share of such profits as may result, 
proportioned to the amount of their contribution to capital. In 
the other case they expect to reap their advantage partly in the 
form of profits on their investment, and partly in the way of pur- 
chases of what they need, at prices something lower than the 
prevailing market rates. 

The only question then of importance to be considered in regard 
to codperation is, can the contributors afford to take the risks of 
the business? And the success of the undertaking depends on 
the ability of the management, and the chances which attach to 
all business enterprises, and is subject in all respects to ordinary 
business laws. I know of no better example of a legal provision 
for true codperation than the joint stock law of Connecticut, 
which was framed with special reference to men of moderate 








26 AMERICAN SOCIAL SCIENCE ASSOCIATION. 


means, the shares being allowed (and by the law as originally 
framed, required) to be but $25 each. Under this law codpera- 
tive enterprises have been conducted in Connecticut for fifty 
years, and with as much success as they can expect to attain 
under any circumstances. 

In England, where the idea a few years since was a novel one, 
some experiments having met with rather marked success, the 
people were led to believe that they had at length discovered 
the philosopher’s stone, and a glamour was thrown over the whole 
subject which has been reflected on this side of the Atlantic, and 
has bewildered the vision of many good but inexperienced people, 
who did not appreciate that they had long had at their own doors, 
and in active operation, a legalized system combining all the 
advantages of this new-found English scheme. 

Prorit SHARING proposes to pay the laborer by giving him, 
1st, a stipulated fixed sum as wages, and 2d, a proportion of the 
profits of the business,in which his employer is engaged in addition 
to his fixed wages. 

The advantages of this system are supposed to be,—Ist. That 
the laborer will be better paid. 2d. That being interested in and 
partly dependent on the pecuniary success of the business about 
which he is employed, he will therefore be a better and more faith- 
ful workman. 3d. That on this account his employer can afford 
to pay him more. 4th. That, as anything which he gets beyond 
his fixed wages is paid out of profits and in proportion to profits, 
therefore his employer can well afford this extra compensation. 
5th. That it cultivates friendly relations between the employer and 
the employed. 6th. That it increases industry and stimulates 
self-respect in the workingmen. 

The first thing we note is that the scheme is based on the 
assumption that the workingman is now underpaid. We will not 
therefore discuss this question, but, admitting the assumption, the 
inquiry then is whether this is the best way, or at any rate a fairly 
good way, to raise the standard of wages. 

The second point is, that being interested in the pecuniary suc- 
cess of the business the employee will be a better and more faithful 
workman. This is one of the strong points with the advocates of 
the system, and @ priori seews sensible and reasonable. It is a 
matter not susceptible of demonstration, and in regard to which 
we cannot resort to statistics. I can only say that from my expe- 
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rience and from my knowledge of the experience of others, I have 
not much confidence in the theory that because the workman has 
this small pecuniary interest in the result he will therefore be a 
better workman. The connection in his mind seems to be too 
indirect, if not too slight, to produce any such result. A work- 
man of any energy and ambition is far more likely to be influenced 
by a desire for success and a sense of success in the immediate 
result of his work; a good tool —a well-finished product, a suc- 
cessful manipulation of any kind, which shows at once for itself — 
and a word of praise, a feeling of loyalty, or the esprit du corps of 
his class, will go much farther in stimulating and in compensating 
effort than any feeling that his daily work will at the year’s end 
slightly enhance his wages. Even small stockholders in a corpo- 
ration have not been found to be, on that account, any more desir- 
able as workmen, or to have the success of the business any more 
at heart. A right to grumble and find fault, or an endeavor to 
use their position in some igdirect way for their advantage, is far 
more likely to be the result. Workmen as a rule, when well 
treated — especially American workmen—I have found to be a 
faithful and loyal set of people, and I have no fault to find with 
them, but I wish to put the thing precisely as it is, neither ex- 
aggerate nor set down aught in malice; and the result of my 
observation is that I would not give one penny more for a man 
as a workman simply because he had a slight pecuniary interest 
in the profit accruing to me as the result of his labors. 

There is an enthusiasm and an interest which may be aroused 
among any organized body of men, by a leader or manager who 
has a genius for it, that is of the greatest possible value in any 
enterprise the success of which depends upon the combined efforts 
of numbers, whether it be storming a fortress or running a factory. 
The basis of this is very largely that power of sympathy which we 
call magnetism, combined with a certain will power, which makes 
a mana leader. And the man of enthusiastic temperament and 
ready sympathy who would try profit sharing as an experiment 
would also be likely to be a man who would have this sort of 
power, and would be led to attribute results to his profit sharing 
scheme, which were really wholly due to other causes. To my 
mind this accounts largely for those rose-colored reports which we 
occasionally get of the success of experiments of this kind. 

As to the pecuniary advantage to be derived by the workman 
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himself. The reasoning in favor of the value of the plan in this 
respect seems usually to proceed on the assumption that all busi- 
ness undertakings are profitable. We know, when brought face to 
face with this statement, that it is not so. But the extent to which 
it is not so, and the importance of it to this subject, is, I fancy, 
very much lost sight of, or greatly disregarded, as an element to 
be considered in judging the value of this method of remuneration. 
A few statistics bearing on the subject may not be amiss. There 
are in the State of Connecticut 23 or 24 railroads. Now if we 
except a few that for reasons of policy have been leased by stronger 
roads, there are not more than four or five that are paying divi- 
dends to holders of the original stock. Now profit sharing on the 
other 19, or say four-fifths of the whole, as a method of getting 
workman’s wages would have been a very poor investment for the 
workman. 

Again: when, in 1880, the joint stock law of Connecticut 
was revised, twelve hundred corpgrations were wiped out of 
existence at one time; because they had utterly failed to answer 
the hopes of their projectors, and had ceased to .do business. 
How many non-corporate experiments showing failures of a similar 
sort this may represent we have no means to determine; but the 
corporate ones must be only a small portion of the whole. If I 
remember rightly, the Commercial Reports give us an average of 
about two hundred failures for each week in the year. And these 
are bankruptcies, where the business has come to end, and are 
probably only a tithe of those that struggle on in a precarious 
existence without profit, waiting for something to turn up to save 
them from bankruptcy. Now, can the laborer wisely afford to 
take these risks ? 

If anybody says, we do not mean that the laborer shall get any 
less regular wages, but shall receive an addition thereto by sharing 
in the profits, that reasoning seems to me fallacious.. For while I 
do not put full faith in laissez faire, and think it worth while to 
make an effort that every man should get his just due, yet the 
fact remains that, on the whole, supply and demand and competi- 
tion will regulate the price of all things, labor included, no matter 
how you may try to measure it. And again, I regard the moral 
influence of a system whose tendency is to make the remuneration 
irregular and uncertain, as it must be under this system, as very 
bad. If the workman succeeds in getting for a time extra pay he 
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will be very sure to gauge his expenses by his hopes, and will form 

habits of expenditure that can only be shaken off by pain and self- 

denial, and will be much more likely not to be shaken off at all. 

s It seems to me that what the workman needs above all things for 
his moral and financial good is a definite price and a certainty of 
getting it. Suppose you are hiring a workman. He says, what 
wages do you offer? You say $50 a month, and such a proportion 
of net profits. He very naturally asks, what will that be? Well, 
last year it was 3 per cent. on wages; year before 10 per cent. ; 
year before that, nothing. Can’t tell till the year is through. 
You take your chance with the rest of us. Now, if he is a sensible 
man, and has had a little experience, he will say, add 5 per cent. 
to the wages, and say nothing about the profits. This makes the 
wages a fixed sum, and we come back to the old method. 

In these days of excitement, when walking delegates infest the 
earth and men’s heads are turned on the labor question, employers 
will fall in with popular whims to avoid strikes and other troubles, 
and by adopting profit sharing or other popular devices, may suc- 
ceed in doing so to their advantage, but these are temporary expe- 
dients, and not founded in business laws. 

It may be said that experiments of this sort have been success- 
ful. Doubtless this is so; but before measuring their value, as 
determining principles, we must endeavor to eliminate the personal 
equation. I once knew a school teacher, a man of remarkable 
success in his profession. His influence over his scholars and 
under-teachers was almost unbounded. ‘‘There is but one rule 
here,” he used to say to them, ‘ and that one is not a rule but an 
exception. It is this: In this school there are no rules.” Another 
favorite remark was, ‘* We use text books here because they help 
to measure our work and keep us together, and they save some 
trouble; and besides, it is the fashion. But I hope no one puts 
much confidence in them. They are full of mistakes, and you 
have to be all the while on the watch.” Now that man’s personal 
influence was so great, and the atmosphere of neatness and order 

| which he induced so pervading, that his pupils and under-teachers 
would pick up chance scraps of paper from the school-room floor 
and put them in their pockets lest he should see them, or because 
they had themselves become unable to endure any infraction of the 
general order which prevailed. But who would recommend this 
system, or lack of system, for general adoption, or how many 
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teachers, if they tried, could make it work successfully? It might 
be an inspiration or a suggestion of value, but not a method. 

The case of that very worthy Frenchman, Edmond Leclaire, 
which has been so often quoted to show the benefit of profit sharing, 
is a perfect illustration of mistaking the power of personal influence 
for the effect of a system. This was the case of a man prose- 
cuting a business very simple in its nature, giving up his life with 
enthusiasm to a mingling of sentiment, business, philanthropy and 
charity—able to impress his own will and methods on all about 
him —a sort of benevolent business despot, who amused his people 
by letting them play at self-government while he really held the 
reins. A man so situated and so acting could work out results 
highly praiseworthy in many respects, but of no value whatever as 
permanent and universal methods of business administration. 

It is a most excellent thing to induce workmen to practice econ- 
omy, to learn temperance, and to cultivate thrift; to have libra- 
ries, and burial clubs, and night schools, and savings banks, and 
debating societies, and private theatricals, and church suppers ; 
but that whole subject belongs to the domain of philanthropy or 
Christianity or sociology, and has only a loose and indefinite rela- 
tion to questions of work and wages. 

If the plan of profit sharing has the merit which some have sup- 
posed, it is destined to become general, or it should be; and we 
must try to look at it as it would be if it were universal and legal 
and compulsory, at least to this extent,—that when the workman 
was to receive a share of profit as a part of his wages he should 
have the power to enforce the demand. This must be a necessary 
part of the scheme, otherwise the profit sharing becomes mere 
alms giving. A Christmas turkey presented to a workman at the 
end of a profitable year is a very excellent thing, but it is not 
profit sharing. And yet I think many people regard the two as 
being precisely the same in principle. Now, suppose the plan to 
be universal, and it simply comes to this, that it is an attempt to 
raise the wages of the country by a method which introduces an 
element having an interest strongly antagonistic to that of the 
business itself; the prime interest of the one being strength, per- 
manency and growth, while the interest of the other is to abstract 
each year the largest possible portion of earnings. It may be said 
that this is always virtually the relative position of employer and 
employed, but here, where as I am supposing the system has been 
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legalized, we have an interest coupled with a power; an element 
of annoyance, disturbance and positive danger; a lever for the 
demagogue, an opportunity for the business rival —a harvest ripe 
for the sickle of the pettifogger. And, so far as the workman is 
concerned, it offers him a remuneration not according to his 
industry or his ability or his deserts, but according to the success 
in business of the person or corporation which employs him; a 
condition of things, as it seems to me, likely to be fatal to all our 
old-fashioned notions of loyalty, and to place both workman and 
wages on a speculative basis. When, too, this method of remu- 
neration becomes general it becomes by universal law subject to 
the same conflicts, competitions, fluctuations and diminutions that 
attach to the present system of wages, and in obedience to these 
laws the amount paid as wages, as a whole, will settle down upon 
the same scale of proportion to production as would obtain under 
the ordinary method. 

There is considerable difficulty in treating this question satisfac- 
torily in the form of anessay. This grows out of the fact that 
the objections to the scheme are largely, in fact mainly, of a prac- 
tical character, and have to do with matters of detail in business 
management. Sentiment and rhetoric are pleasing to our ears, 
while arithmetic, book-keeping, legal problems, and the investiga- 
tion of the minuter details of business generally, are dry and 
wearisome, and, in short, make us tired. Yet in order to under- 
stand the probable effect of the application of any untried system, 
we must imagine, so far as is possible, all the situations which 
will grow out of it, and endeavor to anticipate their arithmetical, 
financial and legal results. 

In a small way, where very few parties are concerned and the 
nature of the business is simple, profit sharing may be adopted 
with success; as, for instance, the common case of raising crops 
on shares. Here there can be no deterioration of plant, and in 
fact the capitalist really agrees to receive part of the product as a 
rent. It is not very infrequent to employ a salesman or other 
agent where an interest in profits constitutes a part of his com- 
pensation, and these cases are cited as a proof of the practicability 
of profit sharing. It is, however, usual in these cases to fix by 
contract some arbitrary method of estimating profits, which relieves 
the subject of some of its embarrassment, and even then it is not 
free from difficulty, and is usually only adopted to avoid a strike 
or something akin to it, or to reward special skill. 
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Humanly speaking, it is impossible to lay down a rule for the 
estimation of profits in a complicated manufacturing business 
which would be likely to be accepted by those who were endeavy- 
oring to carry on and build up the business, and also by those who, 
without having any other interest, looked to a participation in the 
profits as a method of payment for their labor. So long as the 
parties interested in the business all have the same kind of interest, 
that is, as stockholders or partners, each in proportion to his 
investment, differences may be waived and difficulties bridged over, 
and a certain amount of patience and hopefulness exercised in the 
feeling that all are sharing alike, but so soon as you introduce thig 
foreign element, by which the workman regards the profit as a fund 
in part belonging to him, you lay the foundation for infinite trouble. 
It is not altogether easy to explain exhaustively in general terms 
why this should be so, especially to persons who have had no expe- 
rience in the conduct of complicated business, but I think I would 
feel pretty sure of assent to my statement from any one who had. 

Let us take the case of a woolen mill working on goods designed 
for spring garments. It has a capital of $200,000, $100,000 
invested in plant. It can produce $400,000 worth of goods in a 
year, and must do so to work profitably. These goods must all be 
sold within a few weeks time in the fall. During all the rest of 
the year the mill is running and accumulating the goods. The 
commission merchant or selling agent in the city has stored the 
goods in a warehouse, and the labor and material have been paid 
for by drawing drafts against the goods, which are accepted by 
the agent and discounted by banks. The fiscal year of the mill 
ends in July. Eight or nine months’ production are on hand. 
Now no one can tell at what price these goods will sell, or even 
whether they may not have to be carried over to another season 
with a heavy interest account running against them. The mill 
manager will make up its account, putting in these goods at such 
a price as he thinks prudent— perhaps at cost, perhaps at the 
price he thinks they will bring; this is merely for the purpose of 
accounting. The risk is not over yet, and any assumed profit is 
speculative, but so long as no dividends are paid from these earn- 
ings, and only stockholders are interested, no one is wronged. 
But now, by the terms of the bargain, the workmen are absolutely 
entitled in law to their proportion of these profits. They have 
furnished their year’s labor and they want their reward. Here is 
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material for difference of opinion, for litigation, for ruin. This is 
only one sample from an endless variety. A mill takes out an old 
engine, only worth its weight for old iron when once out, say $300, 
and puts in a new one costing $10,000. This was a necessity 
because the old one was wearing out and in danger of giving out; 
yet it has run the mill. The new one can do no more; the earning 
power is no greater. Common business sense says, charge this 
new engine to repairs. This is what would ordinarily be done, but 
that will take $10,000, or at least $9,700, out of profit account 
for that year. The workman says, is it right that I should pay 
with my wages of this year for a new engine which will last for 
eight or ten years? And, viewed from his standpoint, he has 
reason in his question. Yet it is doubtful whether, from the man- 
ager’s point of view, a single penny of that cost should appear in 
profit. He cannot afford to pay his stockholders nor his workmen 
for the privilege of putting in a new engine, for he knows that 
system of bookkeeping would end in grief. 

Every manufacturer understands that when he builds his plant 
and when he buys or makes a new tool or machine, he to a large 
extent sinks the cost of what he thus invests. Except for the one 
purpose for which it is designed it is almost, and in many instances 
entirely; worthless. Any failure of success, therefore, involves 
substantially the loss of all that he has invested. He makes 
allowance for this, and his earliest profits, under sound manage- 
ment, will be used to make good that risk by charging off a liberal 
portion of his investment to profit and loss. This is the usual 
course in a new business, and the course dictated by prudence. 
But this would be in direct opposition to the interests of the profit 
sharing workman. 

Suppose again that on the last day of the year an establishment 
is destroyed by fire. It is insured for three-quarters of its value, 
but the one-quarter loss more than wipes out all the profit of the 
year. What are the rights of the workman? Then there is the 
question of allowance for bad debts and contingent losses and 
other similar questions. 

But I think I have said enough to indicate where the trouble 
lies. ‘The special instances any one can imagine for himself. 

That there is something fascinating in the idea that the laborer 
should share in the profits of his work is not to be denied. That 
there are cases where it can be safely done is also true, but that 
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as a general method of regulating wages, or a safe, successful or 
satisfactory plan of general application to the conduct of business, 
it has any considerable merit, seems to me chimerical. 

We all know how much there is in the *‘ art of putting things.” 
We sometimes get an altogether new and unexpected light by a 
slight variation in the form of statement. The Sultan, in the 
story, beheaded the unfortunate vizier who interpreted his dream 
to mean that he should die before his sons, while he rewarded 
with gifts him who interpreted it that his sons should flourish in 
splen dor long after he had gone to his rest. 

Let us try a little change of statement in the profit sharing 
problem. Suppose, instead of saying that the workman shall have 
his wages and a portion of the profit, we say, he shall have-his 
wages unless there is a loss, in which case he shall suffer a pro- 
portionate deduction; how many subscribers would you find to 
that theory ? You see the hardship of it at once. And yet, if - 
there is any such thing as a wage fund or a point towards which 
the price of labor gravitates, what else is this scheme of profit 
sharing, put it how you will, than that the workman’s wages, max- 
imum and minimum, depend on the success of the business. The 
raison @etre of profit sharing is that in some way the workman 
should get higher wages because they are rightfuliy his — because 
he earns them. The added portion is as much his by right as the 
fixed portion ; otherwise it is charity ; and the operation of natural 
laws in case of the general adoption of any such plan, would so 
regulate prices that in the cost of living the increment would be 
reckoned with the original sum as a part of the wages due; and 
yet, profit sharing proposes that he shall lose a part of this, his 
lawful due, unless his employer so manages his business as to make 
enough to pay him in full out of-a portion of the profits. No 
body of workingmen could safely take the risks of such a system, 
nor would they when they once saw clearly where it led. 

The practical difficulty in the application of profit sharing to 
anything more than a very limited number of business operations 
consists in the fact that it introduces two sets of people, both 
interested in the profits, but whose interests are of a very diverse 
nature. Only one party is interested in the preservation of the 
Capital. Only one party is interested in such a way that it can 
afford to submit to any present deprivation for the sake of future 
advantage; or at any rate will be likely to see the advantage of 

















DISCUSSION ON PROFIT SHARING.—MR. KINGSBURY. 35 


such submission. Yet this is frequently a matter of vital impor- 
tance. And because these interests are diverse, one party will 
naturally be jealous and suspicious of the other, and discord will 
ensue. So long as the workman is receiving more than his neigh- 
bors he will be pleased and happy. If he receives less, which in 
any general application of the theory must frequently happen, he 
will be discontented. And it must never be lost sight of in all 
considerations of this sort, that only a moderate proportion of 
business undertakings are successful. 

I began with admitting the assumption, for the purpose of the 
present paper, that our workingmen are underpaid. Whether this 
is true or not is an interesting and important question, but wholly 
aside from the one herein discussed, which is simply whether profit 
sharing is a practicable and desirable method of increasing wages. 
When, however, one reads the elaborate statistics of Mr. Edward 
Atkinson, showing that a day’s work will buy more today than 
almost ever before in the history of the world, in which I believe 
his conclusions to be correct although his methods have been crit- 
icised ; when one notes the lavish extravagance in dress of our 
shop girls and domestic servants; when one remembers that 
patches, those homely evidences of domestic thrift, are now a 
matter of history, and that our laboring people have bought their 
clothing ready made and thrown it aside when it needed mending, 
until the use of the needle is almost a lost art among them; when 
we see every species of amusement supported by funds drawn from 
the working people; and when we further reflect that a large 
majority of the great capitalists of today were twenty and twenty- 
five years ago working for less wages per diem than the common 
day laborer is earning now; and furthermore when we find that 
complaints of wages do not come from the industrious and provi- 
dent class, but from the lazy and shiftless — have we not reason to 
suspect that there are other factors beside the amount of wages in 
the problem of success? Our working people see and desire and envy 
the result, but they wish to get it without the exertion and self- 
denial by which it has been achieved. They want the chestnuts of 
success, but they have no notion of burning their fingers at the 
fire of exertion. 

The problem with the workman or workwoman of today seems 
very largely to be how to render the least possible service and get 
the greatest possible pay. I saw not long ago three men take hold 
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of a bench of some weight to move it. It did not stir. They 
looked at each other. It was too much. They laughed. ‘ Did 
ye lift?” says one. ‘* Not a hap’orth,” says the other. ‘+ Nay- 
ther did I,” says the third. ‘* Now let’s lift,” says one. So they 
lifted, and the bench was moved. This is modern labor. On the 
other hand, I look back to the early days of manufacturing in New 
England — and I am old enough to remember before the times had 
changed — when our workmen and workwomen were our native- 
born population; when the manufacturer, if his credit was good 
enough, frequently borrowed his capital from the man whom he 
hired as a workman, who preferred his fixed day’s wages to the 
risks of business, but was very glad that some one else was willing 
to take that risk and to give him employment and interest for his 
money ; when strikes and strikers would have been scouted with 
contempt ; when the workman was a MAN or a woman, as the case 
might be, who had his own plans for the present and the future, 
who lived in his own house and knew what to do with his money. 
He had read in Poor Richard’s Almanac, ‘‘ Spend one penny less 
each day than thy clear gains,” and he saw the point of it. 
Where are those men now? They and their sons are the capital- 
ists, and financiers, and bankers, and merchants, and clergymen, 
and professors, and lawyers, and doctors, of today; and the 
women are their wives and mothers. And what had they that the 
present generation of laborers lack? Only three things, and they 
are these: Industry, Henesty, Thrift. 
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3. MR. DOLGE’S EXPERIMENTS AT DOLGEVILLE. 


Mr. Alfred Dolge, a manufacturer of piano felts, sounding- 
boards, piano lumber, etc., at Dolgeville, Leipzig, Otter Lake, and 
Port Leyden, all in New York, finding himself unable to attend 
the Saratoga meeting, sent the following letter to the Secretary, 
dated at New York, September 8: 


Dear Sir: 


I am very sorry to inform you that, on account of important 
business engagements, it is impossible for me to be at Saratoga 
tomorrow. After reading the proceedings of your last convention, 
especially Mr. Harris’s able essay on the ‘* Ownership of Land,” I 
have become exceedingly interested in the labor and aims of your 
Society, and since I cannot listen to the discussion on ‘* Profit 
Sharing” tomorrow, I hope you will kindly send me a copy of this 
year’s Report when printed. 

I should have tried, in an informal manner, to discuss with you 
and Mr. Harris the term Profit Sharing, which in itself seems to 
me wrong. I have no method of Profit Sharing in my establish- 
ment, but try, as near as I can ascertain. to pay to each man his 
earned share of the increased value of the goods manufactured or 
sold. It seems to me that, at the very start, we should not allow 
the distinction of Capital and Labor and Profit. For me, there 
never was such a thing as ‘** Profit,” only earnings. If I, by reason 
of superior knowledge of my particular business, can sell my goods 
at a higher price, or manufacture them at a less price, than my 
competitor, I do not make a larger ‘‘ profit,” but receive better 
wages for work better done. The same applies to the workmen 
in the mill. If an author writes a book which has a very large 
sale, he does not make a larger profit than his colleague, whose 
book does not sell as well, but the public pays him a better price 
for his superior work. I hinted at this in my last Reunion speech 
(of which I send you copies) when I said that I would ask a salary 
of $25,000 per year to manage my business for a corporation,— 
because I know I can earn that amount of money. 

If I could have spared the time I would have written out my 
ideas and views and submitted the same to you tomorrow ; it was, 
however, utterly impossible. Mr. E. Richard has sent a paper to 
Mr. Harris showing some of my doings at Dolgeville, but you 
might be misled by it as to my views on the social question. Iam 
simply doing, under the present conditions, what I can to elevate 
my workmen; and in my experience with them I have come to the 
conclusion that the evil must be taken by the root, by securing 
first of all good schools and very good education for the poor 
classes in order to enable the workingman to understand and com- 
prehend his position. Then ‘‘ Profit Sharing”—or as I would 
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call it, proper and just distribution of earnings, will be possible, and 
not before. It will, at the best, require two or three generations 
to accomplish that, but with the assistance of such praiseworthy - 
labors and scientific researches and studying of the various 
aspects and bearings of the social question, as the members of 
your Society interest themselves in, a very great deal will be 
accomplished. 

Again regretting that I could not make use of your kind invita- 
tion, I remain, 

Yours Respectfully, 


ALFRED DOLGE. 


The Paper of Mr. Ernst Richard, of Dolgeville, which was read 
by Prof. Harris, is as follows : 


MR. ALFRED DOLGE AND HIS EMPLOYEES. 


The public at large and our statesmen appear to acknowledge the 
existence of a ‘* Social Question,” and our legislators begin to spend 
some of their time on labor statistics. But a few individuals have 
for years past, in a smaller circle of influence, tried a practical 
solution of this question with more or less success ; and especially 
those manufacturers who have invented different systems of shar- 
ing the profits of the capital with their laborers. Although these ex- 
periments reach directly but a comparatively smal] number of work- 
ing men, they are of special interest to the conservative friends of the 
working people, for they help to show that there is a possibility of 
reconciliation between the interests of Capital and Labor, and that 
under the present system of social economy the workingman can 
obtain that subsistence we all believe ourselves entitled to. 

We may well consider the harmony and good feeling between 
employer and employee, and the absence of strikes, lockouts and 
boycotts since the start of an enterprise, twelve years ago, as a 
mark of success in such an experiment; and a system standing 
this test is worth attention. The methods of ‘ Profit Sharing” 
adopted by Mr. Alfred Dolge of Dolgeville, Herkimer County, 
N. Y., answer our demands in that respect, and justify an exposi- 
tion of their features. 


1. WaGEs. 
‘Before we begin to describe the different institutions that serve 
to improve the condition of Mr. Dolge’s laborers let us shortly 
consider the basis on which this condition is built, that is, the 
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wages that he pays; a subject not to be omitted, inasmuch as it 
has been said, that sometimes the introduction of Profit Sharing 
by the employees has been followed by a reduction of wages, that 
in dollars and cents more than equalled the share of profits which — 
the magnanimous capitalist saw fit to consign to his laborers. 
The average wages of the Dolge Mills for the year ending Decem- 
ember 31, 1886, were as follows: 


Department. By the Year. By the Day. 
Machinists, . i ‘ ‘ $ - $756 $2.52 
Carpenters, . ‘ ‘ r : 720 2.40 
Pipers, i ‘ ° ° ° " 597 1.99 
Piano Hammermakers, ° é ‘ 539 1.7934 
Shoemakers, * ‘ é ; . 525 1.75 
Laborers on Machines, os 3 - 476.73 1.60 
Sandpaperers, . ‘ > ~ ° 510 1.70 
Woolcarders, ‘ , ° F " 823 2.74144 
Journeymen, ° ‘ ; ° . 417 1.39 
Girls on Sewing Machines,. . . 286.50 9516 


Here we have an average considerably exceeding that of the 
average annual product of the American wage-earner. It might 
even be higher than given, and considerably in the last named de- 
partment, if the days left out by reason of sickness, vacation, etc., 
were accounted for. The above figures are taken from the amounts 
actually paid. The number of employees fluctuates between 500 
and 600, the highest number reached being 621 at one time. 

Except in wages no employee is entitled to any direct participa- 
tion in the profits of the business, but at the end of each business 
year Mr. Dolge has, thus far, allowed a remuneration (proportion- 
ally) to the foreman and workers of those departments whose 
workings brought out satisfactory results. This comes rather in 
the shape of a present than as a percentage of profits due to the 
recipients. 

2. PENSION SysTEM. 


While the above remuneration is quite arbitrary, as we have 
seen, Mr. Dolge has thought it a duty of the employer to provide 
for the employee and his family in the time that he is disabled for 
work, and for this purpose he instituted the Pension and Insur- 
ance rules of the establishment. The former, issued January 1, 
1882, read as follows: 


‘¢ Every regular employee of the firm of Alfred Dolge shall, 
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after a continuous service of ten years, be entitled to a pension 
under the following conditions : 


Pensions will be due in case of partial or total inability to work, 
caused by accident, sickness or old age, as long as such inability 
- may last, and it is to consist in the following quota of the wages 
earned during the last year, viz. : 
50 per cent. after ten years’ service. 
60 per cent. after thirteen years’ service. 
70 per cent. after sixteen years’ service. 
80 per cent. after nineteen years’ service. 
90 per cent. after twenty-two years’ service. 
100 per cent. after twenty-five years’ service. 


The next paragraph provides for those disabled in service dur- 
the first ten years: 

*¢In case of accident while on duty, or of sickness contracted 
through the performance of duty, employees shall be entitled to a 
pension of fifty per cent. at any time previous to the completion 
of ten years’ service. As the pension is to be an equivalent for 
lost wages, the titie to it is strictly personal and not transferable 
under any circumstances. In case of partial loss of wages where 
earnings are not cut off entirely, but only reduced, the pension is 
to be computed on the difference of wages only, representing the 
loss actually sustained. The above regulations do not in any way 
affect the right of the firm to discharge employees, or of the em- 
ployees to leave. The firm reserves the right of amendments to 
the above law, and of final decision in case of doubt and in all 
pertinent questions not above provided for.” 


Up to date only one laborer enjoys the benefit of this rule. He 
met with an accident while working. same years ago, and draws a 
pension of $300 annually. There has been no other occasion 
given to apply this rule. 


3. Lire INSURANCE. 


In his last annual address to his employees, January 22, 1887, 
Mr. Dolge instituted an Insurance plan which is this, viz.: That 
each employee who has for five consecutive years been in the em- 
ploy of the firm is entitled to a life insurance policy of $1,000, 
and at the expiration of the tenth year of steady employment to 
another $1,000 policy. Premiums and all expenses will be paid 
by the firm as long as the insured is in the employ of the firm. 

For those that are rejected by the Life Insurance Company an 
amount equal to the insurance premium is deposited in a savings 
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bank. For those that have positions of greater responsibility the 
amount of insurance is higher than above given. The policies for 
these now amount to $68,000, including that of the director of the 
felt factory with $10,000. Seven persons having served ten years 
hold $2,000 policies; fifteen having served 5 years, $1,000 
policies; six persons, two of them being over 60 years of age, 
have bank books. Altogether 36 persons are entitled to the 
benefit of the Life Insurance plan, at a co-t to the firm of over 
$4,200 annually, including $249.50 for bank deposits. 
The number might appear low considering the average of 500 
to 600 laborers, as stated ; but it is explained by the fact that the 
‘Dolgeville factories were only opened on a small scale in 1875, 
and that only continuous workers fall under the provisions of the 
above rule. After six months of steady work the employee is put 
on the list of regular workingmen, from which we take the follow- 
ing table: 
We find then, January 1, 1887, 


7 persons out of 27 employed in 1875 


| Ki 21 = *¢ 1876 
oe) * Mes 33 “ ‘¢ 1877 
38 Cis 66 42 rT ‘6 1878 
a ~ 59 wes 1879 
81 66 66 87 6é 6 1880 
~~ = Oe * ** 1881 
—_ = ie sit *¢ 1882 
m= = oe = ‘6 1883 
ia: * . se tie *¢ 1884 
inf!) + “182 w ‘6 1885 
iw. “6216 sad ‘* 1886 


The insurance roll contains now 272 names. 

Many of the men left the employ of Mr. Dolge but came back 
after some time, and thus shortened their term of service, which, 
for the right of pension and insurance, is counted from the last 
entrance in the factory. To complete these statistics I may say 
that the total number of engagements since 1875 is 734, and the 
average working time in Mr. Dolge’s employ of every engaged per- 
son, nineteen months. January 1, 1888, twenty-two more persons, 
and in 1889, twenty-eight more will be entitled to insurance 
policies, and so forth,—the number increasing every year. 
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4. Tse Murvat Arp AssociaTION. 


Although the above rules are of the greatest importance 
for the material welfare of the workingmen and their families, we 
may be just as much interested in those institutions where the 
workingmen, under the auspices and help of their employer, try 
to improve their own condition — endeavors that make them in- 
dependent, increase their interest in economic matters, and teach 
them other valuable lessons. Partly with this view, of. accustom- 
ing his men to manage their own affairs, six years ago Mr. Dolge 
started, with a donation of $300, increased later to $400, the 
‘¢ Mutual Aid Association,” the workings of which may be illus- 
trated by some of their statutory articles, viz. : 


ARTICLE I. 


The purpose of this Asssociation is to give its members pecuniary 
assistance ia case-.of sickness, inability for work, or death. 


ARTICLE VII. 


All members earning $6 or more per week contribute fifty cents 
per month in advance, and all those earning less than $6 per week 
contribute twenty-five cents per month, in advance, into the funds 
of the Association. 


ARTICLE IX. 


In case of sickness, every member paying fifty cents monthly 
contribution is entitled to $5 per week, and every member paying 
twenty-five cents contribution per month is entitled to $2.50 per 
week relief money from the funds of the Association as long as the 
medical examiner of the Association, or a known physician of the 
patient’s place, certifies to the inability of the patient to do any 
work, and it is left at the option of the Association to reduce the 
relief money after a sickness of three months. 


ARTICLE X. 


No member shall be entitled to any relief money from the As- 
sociation unless he has been a member of the Association during 
three consecutive months. 


ARTICLE XI. 


Sickness does not entitle a member to any relief money from 
the Association, if it is the outgrowth of disease existing and dis- 
simulated by the member at the time of his reception into the As- 
sociation; or, if it is the consequence of an irregular mode of 
living contrary to medical advice. 
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ARTICLE XIII. 


Members not entitled to the regular relief moneys, but needy on 
account of old age, or excusable sickness, receive $1 per week ; 
but the committee of fifteen may increase, reduce, or altogether 
cut off this assistance, if in their judgment the financial status of 
the Association should demand it. 


ARTICLE XIV. 


If a member dies his heirs receive $50 from the funds of 
the Association upon proof of death. . .. . 


The assets of this Association are today $1,163.27, the member- 
ship is 121, and the amount paid for relief, from the foundation 
to Aug. 1, 1887, is $2,865.30. 

Not satisfied with this protection of their families against 
material need, the men started among themselves the ‘* Dolgeville 
School Society,” with the purpose of giving their children better 
educational advantages than country schools generally offer, and 
to enable the trustees of the district to engage, for better wages, 
more competent teachers. During the past year of its existence 
the School Society spent over $900 (an amount considerably higher 
than that on the district tax list), coming out of the voluntary 
contribution of the members of the Society, who taxed themselves 
from 10 cts. upwards monthly. Mr. Dolge contributes $300 
annually to their funds. Through the influence and vote of this 
Society the annual district meeting of 1886 decided to have a new 
school-house built, which is now nearly completed, at a cost of 
$15,000, three-fifths of which are a donation of Mr. Dolge. The 
rest ($6,000) is raised by taxation, which debits Mr. Dolge with 
$2,000 more. A few wecks ago the School Society achieved a 
further important success by carrying their motion, in a special 
district meeting, to have the District changed into an Union Free 
School District, a noticeable progress, as those acquainted with the 
school laws of New York will know. 


5. OrHer ORGANIZATIONS. 


Speaking of societies, I must not forget to mention some other 
organizations formed by employees of the Dolge factories, which 
all enjoy the hearty and effective support of the employers, from 
whose immediate surroundings came the impulse which called 
them into life. 
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The doings of the Volunteer Fire Company are explained by its 
name. The German ‘ Turnverein,” for physical and mental 
culture (the verbatim translation of the German would be for 
physical and mental gymnastics) counts, in spite of its German 
name, a good many-Anglo-Americans among its members. 

The Turners are proud that from their organization emanated 
the School Society, now superior in strength to the mother society 
and controlling the majority of the school district vote. Besides 
keeping an evening school for physical exercise, with a separate 
department for boys under eighteen, the Dolgeville Turnverein could 
report last year to the national board of the North American 
Turner’s Union, 45 evenings of lectures and discussions. On 
these occasions, the members endeavor to get clear ideas on the 
leading topics of the times, and to make those that have recently 
immigrated acquainted with the institutions of this country, their 
future home. Mr. Dolge, to whom the Society is obliged for 
material aid of great importance, when he is in the village, never 
fails to attend these discussions and to take active part in them. 
An amateur orchestra of 24 members, and a Dramatic Association 
help successfully in the szesthetic education of their members and the 
public at large. All these organizations, though supported to a 
great extent by Mr. Dolge, are by no means under his control ; 
he only helps them to follow their own chosen way, and encourages 
every step towards the advancement of his workingmen when it 
results from their own energy and initiative. I may add that Mr. 
Dolge has built a club-house for his men, containing a library, 
reading-room, billiard-room, bowling-alley, lodge-room and a hall 
with a stage for social and other meetings (mostly used for the 
exercises of the turnverein and the orchestra), at a cost of more 
than $5,000, and maintained at an annual expense of $300 to $400. 
He has set apart a large tract of land for a public park, which 
costs him annually, including maintenance and interest, $1,000, 
and whose romantic beauty attracts visitors from a distance. 


6. OWNERSHIP oF HomMEs. 


In pursuance of this system of putting the workingmen on their 
own feet, Mr. Dolge has avoided the well-known scheme of having 
them acquire own homes by paying a somewhat higher rent. 
Though he does not take the responsibility of encouraging them 
to acquire real property, inasmuch as the value of the same, and 
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in some sense the welfare of the whole village stands or fails 
with the one enterprise represented by him—yet men of good 
standing who, on their own account, come to the resolution to 
build a house, always find him willing to help. They generally 
have cash enough, previously saved, to pay for a building lot, 
that may be had at the price of $60 to $300, and they pay for a 
house, not built after a common pattern for all, but built according 
to each man’s fancy. This house is built by the firm, who receive 
payment in monthly instalments of $10. Thus acting, in a regular 
business way, Mr Dolge avoids the danger of making the tenant 
dependent on a landlord who is at tle same time his employer ; 
and always leaves the man conscious that the amount he pays 
every month is not a regular expense, but a debt which he will get 


rid of the sooner, the larger the amount he saves monthly for its 


payment. The ambition to own unincumbered property, which 
helped him to complete the payment of the debt, in many cases 
has taught him also to calcuate and to save in a way he did not at 
first think of. At present 53 of Mr. Dolge’s laborers own houses 
acquired while in his employ, some of them own more than one, 
and 10 have bought lots to build on. 


7. SavmIncs, ETC. 


Out of Mr. Dolge’s endeavor to keep his employees independent 
where no business interests interfere, rises also his objection to a 
savings bank connected with the firm, introduced by some em- 
ployers ; but as there is no savings bank in the village his laborers 
are ailowed to leave with him such part of their wages as they see 
fit — a kind of a call-loan, for which they receive six per cent. 
interest. Only such money as is earned in the factories and con- 
sists of wages not drawn when due, falls under this arrangement. 
If there were a reliable savings bank in the place he would not 
offer this accommodation. 

To the Dolge system of relation between superintendent and 
help belongs the reunion he tenders in the beginning of each year 
to his employees. The principal feature of the banquet is an ad- 
dress by himself, reviewing the accomplishment of the preceding 
year and showing the tasks of the ensuing business year. A 
specimen of these addresses is that of the last reunion, Jan. 22, 
1887, which has been largely commented upon by the press. 
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8. Monruty PAayMENT OF WAGES. 


Under the above system the village of Dolgeville knows labor 
troubles only by hearsay and by reading the newspapers. In the 
spring of this year a ‘*‘ Knight of Labor ” tried, without success, 
to rouse some dissatisfaction on account of the monthly payments ; 
whereupon a vote was taken in all departments of the factory, 
with the result that only a minority of about forty were in favor 
of semi-monthly or weekly payments. Mr. Dolge’s reasons for the 
monthly payment arise from the particular situation of his mills 
in a small village without railroad connection. As the vote taken 
shows, the laborers prefer this mode ; it has been the custom there 
fur generatious, long before Mr. Dolge opened the factories, and 
all business transactions are regulated by it. Many prefer to lay 
away a larger amount of money at one time, while the economical 
ones buy their supplies at wholesale, and want, therefore, greater 
sums at once. For the employee this custom saves some book- 
keeping, and, as there are no banking facilities, the too frequent 
transportation of a large sum of money over eight miles of lone- 
some road. Where the conditions are different Mr. Dolge is 
decidedly in favor of shorter intervals between pay days, and has 
made arrangemements accordingly in his New York establishment. 

I may remark. for those who do not know the firm, that Alfred 
Dolge manufactures at his mills in Dolgeville, in the felt depart- 
ment, felt and all kinds of felt goods except hats, especially piano 
felts and felt shoes ; in the lumber department he makes a specialty 
of piano lumber and mouldings; in the machine shop many of the 
machines in use at the factories are constructed. In his New 
York establishment there is a large sale of products of his own 
manufacture and of goods of every description for the use of piano 
manufacturers imported by him. The village of Dolgeville has 
now about 1,300 inhabitants. 
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4. PROFIT SHARING, HISTORICALLY AND THEORETICALLY. 
CONSIDERED. 


BY GEORGE MAY POWELL, OF PHILADELPHIA. 


The heart aye is the part aye 
That makes us right or wrong. 

Profit sharing is one efficient key for helping to unlock the intri- 
cacies of the labor question. It is not always correctly considered 
when looked upon as identical with codperation, the latter, in its 
most popular sense, being simply one mode of commercial distribu- 
tion. Even productive codperation is more nearly allied to part- 
nership between laborers whose combination of small capitals 
enables a number of persons to jointly conduct a productive indus- 
try, independent of larger capitalists. Profit sharing as conducted 
in the most widely known illustrations, seems to be where capital 
admits labor to a limited share of net profits in preduction, such 
limited share being determined by capital. 

The instances in which profit sharing has been demonstrated to 
be a beneficent arrangement for both labor and capital are too 
numerous and have extended over too wide ranges of time and of 
kinds of industries to leave its wisdom a subject of reasonable 
doubt. The only question is: ‘‘Are all parties truly willing to do 
right by each other?” If capital in the case is corporate and con- 
ducts itself in a way to merit the adage ‘‘ corporations have no 
conscience,” or if it is individual, and is represented by a person 
or persons who are hard, overreaching, overbearing, sharp and 
tricky, or incompetent, profit sharing is about as likely to succeed 
as water is to run itself toa level higher than its source. The 
same is true if similar conditions attach to labor. The central 
core of all branches of this or any other section of the labor 
problem is ethical. When the laborer and capitalist are each truly 
willing to do as he would be done by, there is little else to discuss 
in the premises. Of course, there must be skill in the selection, 
arrangement and carrying out of operations in general, and espe- 
cially in detail. 

Where profit sharing has failed, it has usually been where either 
or both parties thereto strove to get undue advantage over the 
other. As will be shown in illustrations to follow, it has often 











48 AMERICAN SOCIAL SCIENCE ASSOCIATION. 


been necessary for the capitalist to educate the laborer as well as 
himself up to fitness for profit sharing. I doubt if a case was ever 
known or ever will be known where, as a mere cold question of 
money-making, profit sharing has within it the elements of success. 
There must be real, paternal sympathy between the parties. There 
must be a moral as well as intellectual bond established between 
them. The great pioneers and promoters of successful operations 
in these lines during this century —so far as we know—have 
mostly heen men and women in whose personal character philan- 
thropic, Christian patriotism has been predominant. Its operation, 
however, has been financially far more profitable to all parties than 
where wealths of capital and labor were wasted by war and in 
jealous watchfulness. ‘* He conquers not who does not conquer 
hate.” I believe that profit sharing in any other hands will be 
like the action of a galvanized corpse in its incipiency, and equally 
dead in its after history. As in all other lines of human effort, 
there is death just in proportion as there is lack of sturdy moral 
principle. All seeming success which stands on other foundations 
is failure in fact. 

I do not care to discuss this question in this paper, or elsewhere, 
in the abstract. We all remember Sandy’s definition of meta- 
physics (which in substance was that neither the man talking nor 
the man listening understands). We prefer examining actual, 
practical illustrations of profit sharing in agriculture, railroading, 
manufactures, merchandise, etc., illustrations which demonstrate 
that it increases both the quantity and quality of product from a 
given expenditure of labor and capital. Ido not care, either, to 
deal much wi:h ‘doctored statistics.” I once knew a clergyman 
who had been induced to invest in oil stocks. Some years after- 
ward he remarked that he had lost faith in the old adage, ** figures 
don’t lie.” He was sure they did lie at the bottom of oil wells. 

If some of my cases are well-known cases, it will add to authen- 
ticity, if not to knowledge. The first case is that of Von Thunen, 
who, nearly half a century ago, made a mark in this line near 
Mecklenburg. Including bailiff, school-master, cartwright and 
farm hands, there were twenty-one persons involved. In addition 
to wages current in that region, he allowed 4 per cent. on the 
yearly profits above $4,000. Afterwards, the mark was raised to 
$4,500. If that sum was not reached in any year, the deficit was 
made up from the next year’s surplus; and 4 per cent. of this 
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bonus took the form of a Christmas present. The rest was invested 
for the participants and the interest accumulations soon exceeded 
the bonus. This so pleased the people, that the plan acted as a 
balance-wheel to regulate and unify the whole. They did not 
thereafter wish to either seek other employers or to emigrate to 
America, and the sick and aged found in it relief from financial 
anxiety. 

Herr Jahnke made a similar experiment near Berlin. Hired labor 
was scarce and expensive. He furnished land and capital for five 
married men and their families. Each man had a cottage and 
garden and fuel free, and about $2.62 a week in summer, and $2.42 
in winter. Five times these sums per week, also $225 a year, was 
credited to the proprietor for managing. The remainder, after 
paying current expenses, was equally divided between labor and 
capital. The average annual pay of each laborer by this contract, 
including value of rent, fuel and garden was about $293. Prof. 
Von der Golz, in a work on ‘* Wages in the German Empire,” puts 
the highest average pay of an able-bodied farm laborer at $166 a 
year. In 1872, the proprietor would gladly have sold this estate 
for $22,500. It was so enhanced in value through thorough cul- 
ture incident to five years’ profit sharing, that it was appraised at 
$25,500 in 1877. 

A Danish Baron divided the. profits of his estate among his 80 
laborers. ‘*One day,” the Baron said, ‘‘*rye was being sown. 
When at half-past seven in the evening I found the people still at 
work, I remarked that they would not succeed in finishing the two 
and a half acres still unsown that day. They, however, said with 
one voice that it must be done. It was done.” 

More than half a century ago, the tenants of Mr. Vandeleur’s 
estate in County Clare, Ireland, had murdered his steward. It 
was at a time of fierce agrarian riots. The peasantry marched 
through the counties of Clare, Galway, Roscommon and Tipperary, 
committing murder and robbery. They demanded, too, for 
example, that broad estates be cultivated with spades instead of 
ploughs. Then and there Mr. Vandeleur formed the fifty-two 
laborers on his estate into a profit sharing association. At harvest 
time, they labored longer than the agreement demanded. When, 
too, as was customary, fox hunters were about to ride pell mell on 
** association wheat,” the people barred the gates and kept the 
hunters at bay. In other days, they would have joined in the revy- 
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elry and destruction when a hated iandlord was the chief party in 
interest. When cattle broke into a field, none took notice of it 
then, if the herdsman were absent. Now, such an occurrence, or 
even a more trifling waste, was looked after sharply by all. 

In a public address, Mr. Vandeleur said, if land proprietors 
would generally enter into this plan in Ireland, ‘‘ there would be 
no more starvation in the midst of plenty ; nor any more necessity 
for industrious men to leave their country for foreign wilds.” 

At a general meeting of this association, these people said: ‘‘At 
the beginning, we were opposed to these plans; but they improved 
our condition. Our wants are attended to, and our feelings toward 
each other entirely changed from jealousy, hatred and revenge, to 
confidence, friendship and forbearance.” 

Owing to gaming habits common among British gentry, the pro- 
prietor met with disaster and the agricultural family at Rahaline 
was broken up after years ef success. But, like the footprints of 
some pre-historic bird, this work of Mr. Vandeleur left a story,— 
not in the rock, but on the green hills of Erin, which the civilized 
world would do well to ponder. Both landlords and Home Rulers, 
all over Britain, would be benefited by a very careful study of the 
story. Our American farming kings might find in it the key to 
unlock treasures. Better still, the way might thus be opened for 
thousands of sad-eyed poor in our great cities, to be transferred 
to rural homes eventually owned by them in severalty, and culti- 
vated codperatively. 

‘¢ Farming on shares,” a participation largely practiced in this 
country, is so well known, that we only mention it in passing. 
Mr. Henry carried this on so extensively in Kansas some years 
ago that he came to be known as *‘ The Wheat King.” Many a 
poor but competent and enterprising man in America has made it 
the means of getting the start in life to which he owed a good 
home and competence, and wealth even, before passing his prime. 
Our young men may yet come to see that if they were as well 
trained as German, French and Belgian agricultural engineers, 
they could carry this on to great profit, and with very little cash 
capital. Many sent abroad to study, return to a more meager 
professional practice of law or medicine than they would if the 
study had been with this rural end in view. 

Much of what is called ‘ profit sharing ” in New England fish- 
eries would, we think, be more accurately designated as pro- 
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ductive codperation. In the latter class, likewise, we would put 
some corporate industries in which wage-earners hold stock. 

Participation in railroad operations has been eminently success- 
ful in Europe, and we hope for good results from American exper- 
iments now being tried. As early as 1844, Mons. Bartholomay 
(an old Huguenot who for forty years was President of the Paris 
and Orleans Railway) urged participation on their lines. They 
adopted it in 1845. The system passed various stages till 1850, 
when uniform distribution was made. The amount divided was 15 
per cent. of the proceeds after deducting current expenses, and 8 
per cent. to stockholders ; one-third of this (or 5 per cent.) was 
paid over as a cash bonus, one-third was put in savings bank to 
credit of participants, and the remainder was invested for them in 
the State Pensions office. The latter gave participants an annuity 
of not less than $120 after 55 years of age. This system was 
extended to the Central, the Bordeaux and the Nantes on the con- 
solidation of these roads with the Paris and Orleans in 1852. 
Profits accrued so rapidly that employés had 34 per cent. added to 
their wages in 1852, and 41 per cent. in 1853. This led grasping 
stockholders to contest these concessions to labor, till for five 
years past there has been no appreciable savings bank fund, and 
the cash bonus is practically nil. From 1845 to 1882, the aggre- 
gate profit shares allotted to labor on these French railroads was 
about thirteen million dollars. Participation is still helpful to 
them by enabling them to maintain their state pensions. This 
relieves the aged, the sick, and those suffering ‘rom accidents ; 
also families of participants for some time after their decease. 

In this country, it would be valuable in nipping pauperism in 
the bud and reducing the army of tramps. Mons. Robert, Presi- 
dent of the French Participal Society, says of the experiment: 
‘¢*Applied as it was in 1858, participation exercised on the staff of 
the railway a considerable influence. The deep feeling of serious 
identity of interests gave to the personelle the appearance of a vast 
family. The employés looked after each other. They constantly 
had in mind a profit to share or a loss to avoid. They treated 
passengers’ luggage with care (think of that)! If one treated it 
roughly, a comrade said, ‘‘ What are you about? you will shorten 
our dividend.” But the cash dividend having disappeared, the 
zeal of most of the laborers has disappeared with it. Stock- 
holders’ profits have fallen too, and ere long there will be a return 
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to the more equitable system of Bartholomay. Have the stock- 
holders in American roads no lesson to learn from this? A single 
smash-up often costs them hundreds or thousands of dollars. It 
would have been prevented by greater care by employés. Profit 
sharing would have insured that care. We read in an old book, 
which some of us believe never makes inaccurate statements, 
‘¢There is a withholding more than is meet; but it tendeth to 
poverty.” A railway strike costs labor millions, and stockholders 
other millions, and the commercial world tens of millions. The 
strike would have been rendered impossible by a wisely-managed 
system of participation. 

We venture the assertion that incidental profits of such a system, 
through watch and care at every point on the ‘‘ plant,” would more 
than pay all the cost. Also that dividends to stock would be, as 
they have been in France, greatly increased by such relations to 
labor. What of the gain in public peace and personal safety? As 
trains speed over mountain and prairie, as they dash through 
storms and the darkness of night, the traveller, and those who 
watch and wait and pray for him at home, would know his safety 
was more certain than it is now. Every conductor and engineer, 
fireman and brakeman, every trackman, signal and telegraph ope- 
rator and switchman, each and all would thus be made to consti- 
tute a vigilant guard of his personal safety. 

A successful example of profit sharing in mechanical lines was 
that of Edna Jean Le Claire. He was a poor boy, born of Hu- 
guenot stock. He came from a village to Paris, and learned and 
established the business of house painting. He soon set about 
improving the condition of his workmen. It was not so much 
their condition when they had work and were strong that touched 
him. It was the uncertainty of their situation. If an employer 
failed or died or sold out, they had no assurance of the future. 
Accident, sickness, or old age, were spectres in their path. The 
young employer felt himself indebted to their skill and honesty 
for his success. Fearing a trick, the police opposed his holding a 
meeting, Feb. 15, 1842, to lay his plans before his men. Some of 
his men thought it a scheme to reduce wages. ‘Therefore. without . 
const lting them, he assembled them, and threw a bag of gold on 
the table, from which he counted out to each of them over $50 
more than his wages for the year amounted to. This was an 
** object lesson” which they could not fail to understand. During 
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each of the next six years, he divided among eighty persons nearly 
$4,000 in participatory bonuses. He combined an Aid Society 
with the plan in 1848. In 1864, he had this Society incorporated, 
and five years thereafter executed a deed, by which the entire 
business passed jointly and equally to the managing partners and 
the Aid Society. So firm in golden rule fairness were these foun- 
dations laid that the house passed unscathed through the terrible 
German siege that followed Sedan and the more terrible Commune 
rule. His last official act with his ‘*‘ Business Family” was at the 
annual meeting, June 23, 1872. He died July 10 in that year. 
At the meeting $6,750 were turned over to the Aid Society, and 
$15,500 in bonuses to the workmen from that year’s current busi- 
ness. In thirty years he had paid the Aid Society and to employés 
in bonuses additional to wages, $220,000, and he had accumulated 
a private fortune of $228,000. There was, besides, a working 
capital of $50,000 in hand, and a reserve fund of $20,000, Here 
there were two closely connected but separately administered con- 
cerns — the business house and the Aid Society. In 1883 the Aid 
Society had over $300,000, and there were in the Society more 
than 105 members, not including 52 pensioners receiving $10,000 
a year. 

In the Le Claire Industrial Family, profit sharing applies both 
to apprentices and to transients. One man who had worked only 
ten hours had, at the end of the year, a bonus of about 16 per 
cent. over current wages. If a man temporarily employed suffers 
a disabling accident, he has a retiring pension of $240, the same 
as if a member of the Aid Society. If the accident eventuates in 
his death, his widow, like the widow of a member, has a pension 
of $120. Considering the simple habits of the French working 
people, these pensions are equal to fully twice these sums in the 
United States. Thus it is seen that this Family have the follow- 
ing gains :— 

1. A large yearly bonus additional to good wages. 

2. A benefit club. 

3. A $240 pension for men. 
4. A $120 pension for widows. 
5. An accident insurance. 


Le Claire saw in participation greater gains than all this. To 
his mind, it was a lever to raise the moral and intellectual condi- 
tion of his beloved people; good conduct, as well as skill and 
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industry, being necessary to admission into the Aid Society. The 
reputation of Paris house-painters is notorious for being dilatory, 
intractable, intemperate and dishonest. But the ‘‘Old Guard,” 
as the Le Claire men are called by city architects and builders, is 
the reverse. There is more demand for them than they can supply. 

Le Claire said, It is better for me to earn one hundred francs, 
give fifty to my men, than to earn twenty-five and keep them 
myself. He was earnest for the emancipation of labour from thral- 
dom to capital, employing it merely for secular speculation. He 
was determined the world should see an example of labor relieved 
from the grinding pressure of uncertainty about being employed 
or having fair pay; also from the laborer being haunted by fears 
for his family in case of death or accident to himself. Best of all, 
that the laborer should be fitted for Christian citizenship. Near 
his last days he wrote: ‘‘I believe in the God who has written in 
our hearts the law of duty, the law of progress, the law of sacri- 
fice of one’s self for others. I submit myself to His will, I bow 
before the mysteries of His power and our destiny. Iam an 
humble disciple of Him who told us to do to others what we would 
have them do to us, and love our neighbor as ourselves. It is in 
this sense that I desire to remain a Christian till my last breath.” 

M. Robert, President of the French Participation Society, 
well said that ‘‘ these results of the Le Claire experiment could 
not have been realized by those seeking such material ends in a 
merely mercenary spirit. It could only be done,” as he said, ‘* by 
economic science, enlightened by the spirit of the gospel.” 

An interesting American example of profit sharing is that at 
Peacedale, near Providence, R. I. An important item in its 
success is that the proprietors haye their own unpretentious homes 
among their people, instead of living in lordly style in some distant 
city. They have also urged and aided the members of their Indus- 
trial Family to secure homes. A free library has been given them 
by the proprietors, the Messrs. Hazard. The general principle of 
division there seems to be to give labor and capital each half of 
the profits ; profits being what is left after paying wages and cur- 
rent expenses and modest interest on a capital of $250,000. Four 
hundred and fifty persons are employed, and for more than a gen- 
eration this has been known as a successful industrial Christian 
community. The proprietors belong to the Society of Friends. 
They own all the stock, and they aim at success by saving of 
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wastes more than by buying cheap and selling dear. They treat 
the bonus they pay their people as honest dues for care and faithful 
service, not asa gratuity. Those acquainted with this Industrial 
Family are satisfied that its financial gain, while respectable in 
amount, has not been so great through participation as the moral 
effect. The care and painstaking of labor, and the fraternal and 
paternal interest of proprietors and people in each other, have 
developed character, conscience, personal thrift and intelligence, 
of far greater value than money. 

Profit sharing in the Pillsbury Flouring Mills at Minneapolis, 
Minn.,is worth study. They have an annual output of $10,000,000 
worth of flour; also eight millions more of grain elevator opera- 
tions. Two and a half millions are required for ranning expenses 
and interest on capital. Average men who have been in their 
employ five years receive participatory bonuses amounting to 50 
per cent. in one year, in addition to full average wages of that 
region. Those occupying places of special care and responsibility 
have received bonus additions to such wages of 65 per cent. ‘+ Yet 
the company,” says Mr. Carroll D. Wright, ‘‘ consider that their 
plan of profit sharing has greatly increased their own profits by 
the voluntary service of their men in times of need. By their 
interest in the business and in other ways, the evident good-will 
of their employés is regarded as the most important and agreeable 
result.” 

The cases cited prove, we think, the affirmative of our initial 
premises with the iron tread of the ‘‘ logic of events.” We need 
not expect to succeed at once. ‘* The child learns to walk by 
. falling.” 

The success of profit sharing may, perhaps, be compromised by 
either party belonging to any organization formed for the express 
purpose of combatting the other. Just as carrying weapons, either 
open or concealed, is often per se incipient war. Profit sharing 
seems to be better adapted, in some respects, to produce equilib- 
rium between labor and capital than its cousin, productive codper- 
ation. This chiefly because of its being more likely to have 
first-class business management. When we remember that about 
97 per cent. of those entering the mercantile arena go to the wall 
and only three per cent. succeed, we see how rare a talent first- 
class business management is. Profit sharing is, probably a 
stepping stone to prepare the masses for success in productive co- 
operation. 
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No profit sharing can succeed without honest and able manage- 
ment, any more than any other enterprise can succeed without it. 
Many have failed for want of either or both of these requisites. 
There may be both these qualities in intellectual senses, and still 
leave little if any chance of success, unless to them_ be added cer- 
tain humane elements. There must be a sense of tender and 
large-hearted fraternity existing or built up between labor and 
capital, in any profit sharing enterprise that is permanently pros- 
perous. These elements are fostered more by religious and reform 
forces than by all other influences combined. Therefore, studied 
from any other standpoint, this and all other branches of the 
industrial problem are ‘‘ inexplicable riddles.” Viewed from this 
high outlook, their easy solution is seen ‘‘ with the clearness and 
precision of algebra.” All other definitions or diagnoses of the 
situation by so-called politico-economic terms give only ‘‘ hazy 
visions of the incomprehensible.” Webster defines ‘‘ politics as 
that part of ethics which pertains to the public good.” With that 
definition of politics as the root of politico-economics, we have the 
foundations which show it to be identical with our premises and 
conclusions relative to successful profit sharing. 

Social science, and all other science worthy the name, rests on 
the fixed laws of One whose essence is a love that seeks the best 
good of all His creatures. The essence of their true relation to 
Him is passive submission to, and active doing of, the will of our 
Great Lover. Consequently, when, in the practical relations of 
life now under consideration, as in all other relations, we seek to 
know and do that will, all will be harmony ; a harmony typified by 
the glad response of all the strings of a harp when a chord is 
struck on any of those strings. This— nothing less, nothing 
more — is the substance of that Christian religion which has been 
the most powerful factor in the civilization of the world and the 
elevation of the human race; the key to success, in this or any 
other phase of the labor problem. This is only another way of 
putting the more terse statement of Mr. Carroll D. Wright, chief 
of the National Labor Bureau, at Washington, that the | sree 
was essentially ‘‘ one of ethics.” 

Finally, therefore, the two following points are suggested as 
being among those worthy of special consideration : 


1. A Sabbath so observed, in the spirit and the letter, as to be 











PROFIT SHARING.—MR. POWELL. 57 


the spindle to take the moral slack twist out of the people, rich 
and poor, and so fit them for profit sharing. 

2. A temperance that will wipe out the drink and dissipation 
which creates over three-fourths of the labor troubles of Chris- 
tendom. 

Two things more cordially hated and fought by those anarchic 
elements which are roots of our labor troubles, than such a Sab- 
bath and such temperance, cannot be found on earth, or in air or 
sea. Consequently, they are the chief weapons with which to fight 
the enemies of labor and capital, and build up profit sharing and 
kindred elements of relief from labor troubles. 

A most distinguished United States Senator from this my native 
State voiced two ideas which are of absolutely universal applica- 
tion in all the realms of practical thought and action, viz., ‘* The 
Higher Law,” and ‘‘ The Irrepressible Conflict.” Dangerous light- 
ning will flash and the thunder will roll around the labor question, 
till men walk in the light of this higher law. 
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Between or after the reading of the Papers of Messrs. Kings- 
bury, Richard and Powell, Prot. Harris and others took part in 
the discussion. 


By way of introduction to the reading of Mr. Richard’s paper 
on Mr. Dolge’s business management, Prof. Harris made a few 
remarks on Profit Sharing, endorsing in the main Mr. Kings- 
bury’s paper, just read. While Prof. Harris believed heartily in 
al] experiments that promised to lead towards the elevation of the 
character of labor and its better remuneration, he yet had misgiv- 
ings about the value of profit sharing as a solution of the labor 
problems now existing. If many laborers combine and furnish 
the capital, and all varieties of business talent that are required, 
and then share the profits, well and good. But if capital and 
business talent and directive power are to be furnished by one set 
of men, and manual labor and technical skill only by another 
set of men (the laborers), it will never do to remunerate hand 
labor and directive power alike. And for the managers who fur- 
nish the capital and direction to give the laborers a bonus, in ex- 
cess of regular wages, aud call it ‘* profit sharing,” incurs this 
difficulty,— it amounts simply to an increase of wages. An 
increase of wages is a good thing up to the point where capital 
and directive power still secure their own due remuneration. Be- 
youd that it is suicidal for capital and management to increase 
wages ; for this leads directly to bankruptcy, and bankruptcy is 
one of the most fearful of all scourges to which labor is subject. 
If, as has been asserted here today, the failures in trade amount 
to 90 per cent. of all the adventures, we may safely assume that 
three out of every four adventures in manufacturing will fail. 
We may classify adventurers in business under three heads: First, 
those who have great ability and can make money under any and 
all circumstances ; secondly, fair business talents, that can make 
money in good times, and hold their own in bad times; thirdly, 
those who can make money in good times, but are not able to tide 
over bad seasons. There is a fourth class, to be sure, who are 
so poor in their managing capacity that they cannot make money 
even in good times; but such do not generally venture more than 
once, as they lose all that they have the first time. 

Now there must be a margin between the sum of the wages and 
the total receipts sufficient to cover the risks of business. When 
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the wages are too high the third class are all in danger of col- 
lapse. Even the second class cannot avoid bankruptcy when 
wages are brought up to the minimum standard that first-class 
business talent could afford to pay. It is evident that it will not 
do to measure the standard of wages by the standard that the 
very best business men can afford to pay. 

Now, profit sharing can be adopted by the highest class of busi- 
ness men to the injury of the second and third classes. For 
the latter must adopt the same measure or else deal with in- 
ferior and discontented workmen, who will by strikes damage busi- 
ness. But such profit sharing amounts to a rise in wages; and 
wages are now at such a high point that 75 per cent. of all adven- 
tures fail and lose the capital invested. It would seem that wages 
must be so regulated that they will enable the two ablest classes of 
business managers to make money, on the whole, after averaging 
brisk and dull seasons together; for there are good and bad sea- 
sons of business within every year; and there are greater eleva- 
tions and depressions which alternate in a cycle of several years. 

The system of competition in business is a system of survival 
of the fittest, which constantly winnows out the incompetent ad- 
venturers, and puts business into the hands of the few who are 
competent. It is the fact that the competent can afford higher 
wages and actually do pay such wages. That acts as a process 
of elimination of the incompetent. It would seem therefore that 
this system of competition is not only a struggle to sell the most 
goods to the best advantage, but a struggle to obtain by wages 
the ablest and most skilful workman. In short it is a competition 
which results in producing goods at the lowest price, and in pay- 
ing the highest price for raw material and for labor. 

Looked at from this point of view, there can be no question 
that profit sharing is simply a method of paying a portion of the 
wages. Since the present competition, however, pays wages high 
enough to eliminate three out of every four of those who adven- 
ture in business, is it not clear that wages, like everything else 
connected with the competitive system, have a way of finding 
their just and proper level? 

This view of the matter shows us at once a danger that strikes 
may injure labor more than they benefit it. For if the natural 
competition of employers in their struggle to obtain the best 
laborers tends to raise wages up to the highest point at which 
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business will prove remunerative, it follows that strikes may force 
wages up above their normal level, and thereby force the lower 
rank of otherwise successful business men to wind up their con- 
cerns. The final result is, many laborers out of employment. 

Mr. Dolge’s arrangements, as they appear in the communica- 
tion of Mr. Ernst Richard (who is the Principal of the Public 
Schools of Dolgeville) do not properly come under the designation 
of ‘* profit sharing.” I am sure that his efforts to elevate his 
workmen by good schools and other means of intellectual and 
moral improvement, will be recognized by all of us as wisely di- 
rected. The one thing which we may be sure will help most to 
remove poverty and misery is the intellectual and moral education 
of all classes. The best of all help is that which fits the recipient 
to help himself. 


Towards the close of the debate the following remarks were 
made : 


Mr. Rice, of Boston: The question which has been up for dis- 
cussion here has been debated upon the side of the manufacturer 
and of the theorist, but not on the side of the workingman. It is 
my privilege to belong to a society of young men in the city of 
Boston who are known as the West End Workingmen’s Club. 
This question was discussed by them last winter, and although, of 
course, there were debaters appointed for each side of the ques- 
tion, who did their duty and brought out all the points that have 
come up here, yet when it came to a vote it was evident that there 
was not one single workingman present who was in favor of profit 
sharing. And | think it was the unanimous decision of that 
company of workingmen that there was only one side of the ques- 
tion, simply from this doubt: Who is going to share the losses of 
the manufacturer? The workingmen would be very glad indeed 
to have additional wages, but they demand those wages as a right. 
The workingman does not want to take anything like charity. He 
wants to have what is given him because he has earned it, and, if 
a concern can pay larger wages, then to give it under the right 
name — wages. And if the workingman cannot share with his 
employer the amount of losses which may happen to come within 
that year, why he has no right to share in those good years when 
he may possibly have a large amount of money as his profits. 
Then there is another question involved. Who is going to tell 
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what the profits are? Are you going to allow the workingmen to 
come and look at your books? And will the workingmen ever be 
satisfied unless they can? No. There will always be an elemeut 
of discord there. Now, what the workingmen want today is not 
so much profit sharing as justice. They want to have those 
manufacturers who can pay more wages give them theirhire. The 
laborer is worthy of his hire. He is worthy of what he can pro- 
duce, but he does not want it under any kind of profit sharing. 
And what the laboring man demands more than anything else is 
not alone large wages. As one of the young men (members of the 
Boston Club that I referred to) said: The workingmen get wages 
honest enough and we want more money in the line of wages. 
What we want besides is that we shall have the hours of labor 
decreased, so that we can have more time to give our minds 
culture. 


Mr. Powe tt called Mr. Rice’s attention to the fact that all the 
instances spoken of in his paper were where there were full waze3 
paid as honest dues, and, in addition, the profit sharing was paid 
as an honest due, not as a gratuity. 


Mr. Rice: I wish to say that the illustrations drawn from 
France and Germany, which we all know about, are not in this 
country, and that makes a very great difference. The wages paid 
there are very different from what is paid here, and the whole cou- 
ditions are different. 


Mr. N. O. Nelson, not being present, has sent his remarks to 
be printed, as follows: . 


Mr. N. O. Netson, of St. Louis: There are times, says a Ger- 
man philosopher, when we turn regretfully back to the primitive 
age of our race. At no time are we more impelled to this reflec- 
tion than when contemplating the results of industrial evolution. 
If we go among the peasants who inhabit the Tyrolese Alps, we 
find a distinct type of society as it existed before inventive genius 
had created power and appliances by which one man produces all 
that is required for the proper sustenance of many, and before 
capital had become the great reservoir of productive energy. 
These people lite in comfort and contentment. They are hospi- 
table, virtuous and happy. Without discussing the value of this 
social condition, it is at least undisputed that they are free from 
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the debasing surroundings of the very poor in great cities, free 
from the uncertainty upon which wage-workers’ living depends, 
and free from the caprice of fortune, which in a highly organized 
commercial community constantly precipitates men from their es- 
tablished positions and occupations. We do not desire to return 
to the primitive methods of the Tyrolese, nor even of our colonial 
New England forefathers, but if we reject the conceit that our 
own time and civilization contain the highest attainable standard, 
we may learn a useful lesson by considering the value of these so- 
cial democracies. We are possessed of resources vastly surpass- 
ing theirs, and it is the part of wisdom to make these resources 
serve their best purpose. It should be the province of highly de- 
veloped commerce and industry to so accumulate and store up, 
that not only the uncertainties of seasons, but the uncertainties of 
fortune and health and life may be guarded against. Legitimate 
accumulation of wealth, as distinguished from productive capital, 


is a reserve fund to create an equilibrium between the good and ill | 


of seasons and fortune. We have at all times a year’s supply of 
wheat in store. We should not starve if the heavens dried up so 
that not a sheaf were harvested in a year. Men of reflection will 
not be satisfied with the mere accumulation of vast aggregate 
wealth regardless of its application or its effect upon the character 
and well-being of the race. We may view with alarm the erec- 
tion of stately architecture and the gathering of art treasures, if 
these go hand in hand with the ignorance and degradation of a 
large proportion of the people, and of crowded storehouses in the 
midst of want. The question is not answered either by showing 
the aggregate superiority of our industrial system over the primi- 
tive systems, or by showing great advances in our own conditions. 
The question is, are we doing in this regard the best that can be 
done, or are we inviting social danger and disaster as results of 
the very advantages we have gained? 

The individualism which perfect political and religious freedom 
begets, develops a mastery of the intellectually strong which may 
be as tyrannously oppressive to the weak as any physical supe- 
riority in barbarous or aristocratic society. We may substitute the 
cunning of a Gould for the force of a Canute. There may be as 
distinct and powerful and evil an aristocracy of natural selection, 
in the industrial world, as there ever was by heredity in the worst 
days of feudalism. It does not alter the matter that fortunes and 
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their attendant power rarely pass to the third generaiton. The 
class remains, though there be ever so many changes in the indi- 
viduals comprising the class. It is not material whether English 
syndicates buy up our unoccupied lands, or they are held by sub- 
sidized railroads, or whether the ‘*‘ Bulls” or ‘* Bears ” are broken 
in Wall street. The process of absorption goes on. In either 
event the great mass of workers get only the market price for 
their labor, the constant effort being to get as much work for as 
little money as possible. When investments in unproductive rail- 
roads and unproductive mansions, and in factories beyond the con- 
suming ability of the country,bring to a halt a large part of the 
accustomed industries, then we find the stored-up supplies in the 
hands of a limited class ; and penury, if not starvation, await those 
who have worked industriously for a bare living, and now, in the 
time of commercial stagnation, find nothing todo. This is not a 
logical or rational use of the forces of invention and organization, 
or of the superabundance presumably laid by for a rainy day. 
The trouble lies in too much hoarding when all forces are engaged, 
too unequal and arbitrary a division of that which is produced, and 
too light a recognition of the mutuality of all social relations. 

The worst ills of society arise from the idleness or precarious 
employment of a considerable portion of city populations. Very 
little crime is perpetrated in the country, where employment is 
comparatively regular. More than four-fifths of the indictments 
found by a city grand jury are against persons without any fixed 
employment, and the same is true of the work in police and crimi- 
nal courts. It might be true (but it isn’t) that these people are 
vicious first and idle afterwards. Any large employer is constantly 
besieged with applications for work, and from men who are able 
and willing toearn a fair living. This is true in prosperous times, 
and when times are not prosperous a large percentage of strong 
industrious men are as helplessas infants, because they can get no 
work. Can these men preserve any of the safeguards which make 
men honest? Can they feel a patriotic pride in their country? 
Can they love their neighbors who lives in splendor? Can they 
reverence the laws of property which guard the granaries and 
shops and empty houses, while they and their families starve and 
freeze and live in a single room? 

If this arises from an arbitrary method of dividing the product 
of those who work, of paying fixed wages with only partial refer- 
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ence to the value of the product, then it is important for social 
science and governing minds to discover a plan which shall be au- 
tomatic instead of arbitrary, and shall divide the whole product 
instead of a part. Such division does not contemplate the current 
consumption of all that is produced. A due accretion to produc- 
tive capital should be regarded as a regular charge upon produc- 
tion, in the same light that repairs and maintenance are. But re- 
productive capital must not be confounded with unproductive 
wealth. A lathe or a loom represents the ability to create useful 
commodities. A pleasure yacht is not only non-productive, but 
its continued maintenance is a heavy charge against production. 
Tn considering the source of business profit—the surplus after 
wages are paid — some have strenuously argued that this profit 
accurately represents the services of management. Thatis to say, 
competition between employers will ensure the offering of such 
wages to workmen, and such selling prices for the product, as to 
leave no profit for the least capable managers; and therefore the 
profits earned by some are the wages of their superior skill in 
management. If society were organized so simply that all its 
parts would seek their level as water does, or if evolution per- 
formed its whole work in a day, this apparently logical proposi- 
tion might be true. If our republican elections insured us always 
the most virtuous men for office, if the inventor always received the 
royalty paid for his invention, if Tweeds and Huntingtons, and stock 
speculators always acquired their wealth by (in some manner or 
degree) producing or earning it, then we might give this proposi- 
tion serious reflection. It would still be open to the charge of bar- 
baric selfishness, the application of a totally unsocial principal. It 
is not taught by the severest political economy that a social struc- 
ture would be well-reared and maintained by the practice of un- 
qualified ezotism. ‘* Buy in the lowest and sell in the highest mar- 
ket” is a commercial maxim which may be safely applied to trade, 
where buyer and seller stand upon approximately equal footing, 
each being able to seek and ascertain the best market. But our 
civilization would unhesitatingly condemn the application of this 
formula to all the relations of life. We should have no elemosy- 
nary institutions. no free schools or universities, no libraries and 
no charities. All of these are in contravention of the theory that 
society is composed of individuals, each one of whoin is and 
should be engaged in caring solely for his own interest. In all 
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public concerns the principle is fully recognized that the strong 
owe duties to the society of which they are a part. No political 
economy will bear the scientific test of experiment which does not 
embrace this secial tenet. Our highly organized industrial system 
has grown to be one of the chief elements of social science. It is 
a complex machine in which the vast majority of persons must 
operate as mechanical parts, or there is no room for them. The 
boundless natural resources of our country are inaccessible except 
through the established channels of organized commerce and man- 
ufacturing. No appreciable portion can deal with the natural re- 
sources directly. They must work through the medium of capital, 
expert management and fixed association. If, therefore, the mas- 
ter may not justly claim all that his head or hand can conquer, and 
if the great mass of men are obliged to work upon some terms in 
the industrial machine, it seems eminently proper that a mutual, 
and as nearly as can be devised, self-adjusting interest should ex- 
ist between productive capital, employer and employed. This is 
what profit sharing or participation essays to create. It is a de- 
mocracy in which capital represents the constitution, management 
represents the government, and clerks and workmen the people. 
Monarchists have never failed to find fatal flaws in democratic 
structures. and yet democracies have developed the strongest indi- 
vidualism and the greatest security to the rights of all. Industrial 
democracy is quite as feasible and advantageous. The essential 
features of profit sharing are to pay customary wages to all em- 
ployees, including managers; pay interest on capital, and divide 
the remaining profits rateably upon wages and capital. Proceeding 
upon the assumption that wages have been adjusted according te 
the value of the services contributed by each, the same standard 
is equally accurate as the basis for dividing the profits. 

Profit sharing is essentially co-operation instituted under the 
patronage of capital. Whether in manufacture or in trade, capi- 
tal is a necessary element,— is indeed the first element. This 
capital may be contributed by one only, or by several, or by a 
large number. It may belong to a capitalist wholly disconnected 
with the particular business, or it may be owned in varying parts 
by all the persons directly engaged. The circumstance of owner- 
ship in no wise offsets the anticipated earnings in behalf of capi- 
tal as such. Capital is in fact labor stored up, and as such may 
claim wages and its share in profits. Men are not equally en- 
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dowed, not equally assiduous or sagacious, and for these as prin- 
cipal reasons they will not have capital alike nor earning capacity 
alike. There will continue to be natural masters, and it is these 
with their capital and their qualifications for management which 
simple co-operation finds it difficult to secure. In profit-sharing 
this element is fully recognized. Not only the established system 
of factory and mercantile operations is preserved, but the already 
established and successful establishments are made the basis for 
ingrafting this modified co-operation. The capital remains intact 
and the management undisturbed. The management becomes the 
representative not only of the capitalist partners or shareholders, 
but of the workmen as well. Capital, management and employee - 
join hands to make the best use of their respective talents for mu- 
tual benefit. All that is earned after paying usual wages and inter- 
est on capital invested, is divided between the three agencies. 
Following the theory here set forth, this division should be made 
upon wages and interest, but it may be made upon wages and cap- 
ital. Reverses are provided for by setting aside a percentage of 
the profits in prosperous years to a surplus fund. By this means 
the workmen share the losses as well as the gains. They have 
earned by special industry and care a share in the profits, and 
thereby a share in the surplus or idemnity fund. There should 
likewise be a pension or beneficiary fund as a provision for sick- 
ness and death. It is barbarous to allow families to become pau- 
pers the moment accident or death deprives them of their natural 
guardian. It is not an onerous burden for a business house and 
its employees to provide properly for such families while they re- 
main in a dependent condition. 

No workman will begrudge his contribution to a common fund 
for the protection of his own and his comrades’ families. 

These remarks do not purport to argue from a purely economic 
standpoint, but it is true, nevertheless, that in the long run as 
much money may be earned by proprietors under this system as 
under the warlike system of flat wages. Very large sums are 
squandered in strikes and much valuable business lost from fear 
of strikes. A stoppage of work in coal or coke fields affects every 
dependent iron industry. The same is true of any important rail- 
road strike. The mutual interest which is assured by the supple- 
mentary division of profit sharing should effect three important 
results ; 













































































PROFIT SHARING.—REMARKS OF MR. NELSON. 67 


(1.) Eliminate strikes and their attendant waste and demor- 
alization. 

(2.) Prevent the undue storing up of surplus, which reacts 
upon commerce, causes depression in trade, and a relaxation of 
industrial vitality. 

(3.) Cause an improvement in the social condition, stability 
and morale of workingmen, with no corresponding detriment . to 
the employing and capitalist classes. 

Notable instances already cited, of the complete success, com- 
mercially and socially, of profit sharing, are Godia of Guise, 
Leclaire, and the Orleans and Paris Railway in France. These 
have been in operation from twenty to forty years, and their his- 
tory is well-known. Their example has been largely followed in 
France, Germany and Holland. The Peace Dale Manufacturing Co. 
of Rhode Island, and the Pillsburys of Minneapolis, may be called 
the pioneers in this country, but the system has grown rapidly in 
favor, and examples now run into the hundreds. I adopted it two 
years ago, and find it eminently satisfactory to the men and to 
myself. 
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5. LABOR ORGANIZATIONS. 


THEIR POLITICAL AND ECONOMIC SERVICE TO SOCIETY. 
BY JOHN GRAHAM BROOKS. 


(Read Friday, September 9.) 


We owe to the Germans the most unbiased account of the Eng- 
lish Trade Unions. From Brentano and Held to Bernreither their 
work is informed by the true scientific quality. It is objective, 
impersonal and infinitely painstaking. Brentano’s investigations 
are now almost antiquated. Dr. Bernreither’s are the most recent. 
Brentano began his study when the press, the employer and the 
economist were stiff and haughty in their prejudices against such 
unions. Dr. Bernreither’s cautious and independent research 
shows us how complete a victory has beenwon. The great papers, 
once contemptuous of these ambitions to combine, now hasten to 
praise this book, wondering how it is that a foreigner can tell the 
story of these organizations with such skill and fidelity that 
Englishmen are advised to read it for their own instruction. 

With ample time and with unusual facilities for the study of his 
problem, what is it that this jurist and scholar finds most to 
commend ? 

He finds in these unions a capacity to learn. He finds them, in 
spite of much blundering, steadily concentrating their efforts upon 
those things that are useful to society as well as to themselves. 
He finds them able to accept defeat in such way as to improve by 
it. He finds them steadfastly turning away from the dream of 
the Continental agitator, and dealing more and more confidently 
with the humbler but realizable facts upon which their improve- 
ment depends. He finds that by free and independent initiative 
they have done a work for society full of instruction for every 
Government of Europe. In a word, he finds one of the chief 
signs of England’s industrial and moral strength in these same 
unions of workingmen. 

I have often heard it said: ‘‘ Even if such organizations have 
done a great and good work in England, we in this free America 
have no need of such things.” This will hardly bear examination. 
The fierce competitive struggle in our industrial world goes on in 
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England under precisely the same economic laws that obtain in 


America. 

It may be admitted that the economic need of such institutions 
is far less than in England a generation ago. Yet the most signal 
service rendered by these unions has never been primarily 
economic; except indirectly, probably never will be. The best 
work has been of educational character. 

The claims for purely economic victories (lessened hours and 
higher wage) have been wildly overstated. Increased mobility of 
labor, a wider market, and especially the swift development of 
machinery, first made such improvement possible before any union 
could score its triumph. In special cases they have forced a les- 
sened working time and added wage, but these gains, if carefully 
analyzed, will be found to dwindle into such modest proportions as 
to excite far less enthusiasm than has been felt. 

Indirectly, through that disciplined intelligence which long 
obedience to organized methods gives, very considerable economic 
results have been won, and they have been won earlier. Yet it 
grows ever clearer that t»e great work of the Unions has been, 
first educational, and only in secondary ways, economic. They 
are not, however, less to be justified. . 

Our civilization has stimulated the growing passion for equality 
— more definitely, for the means and opportunity for equality — 
until the feeling asserts itself naturally through organization. In 
this the laborers but catch the tune to which our whole commercial 
society is marching. Organization among the workers is as sure 
a sign of new intelligence as is that other discovery made by them 
in England some forty years ago, viz. : 

That no class was wise enough or good enough to prescribe 
rights or duties to another class. No class was unselfish enough 
to make the conditions under which another class should live and 
work. 

But now a distinction must be made between two kinds of 
Unions ; Knights and Trade Unions. Schemes so ambitious and 
so general as those of the Knights of Labor must, I think, fail. 
A plan that proposes to make men unite at the very points where 
their material interests most conflict can have but one end. The 
‘¢sublime harmony ” between Knights and Unionists is very largely 
ideal. Though in countless cases their interests would prove the 
same, in countless other cases they would (as recent o any amply 
shows) violently conflict. 
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Again, many of the theoretic claims of the Knights deserve 
either ridicule or severe censure. Note the confidence, for ex- 
ample, with which they would throw upon the Government such 
enormous duties as the furnishing of plenty of money and taking 
charge of the railway service. 

Note their attitude towards the whole body of lawyers and 
bankers. Note the confidence with which they propose to revolu- 
tionize the currency. They have passed hundreds of resolutions 
showing clearly that they have as yet no conception of tendencies, 
economic and political, that are violently contradictory. I have 
heard prominent men at labor meetings praise in the same breath 
Prof. Ely, and Herbert Spencer, with his utter horror of almost 
every method that the Professor and the Knights alike recommend. 

Until events recently forced Henry George to state clearly his 
radical antagonism to Marx, the philosophies of both of these men 
were lauded and accepted. IT tried last winter, before a body of 
workingmen in Boston, to show how fundamental a difference ex- 
isted between George and Marx. One of the most influential 
Labor leaders in the State denied that any such contradiction 
could be shown. The last three or four numbers of Mr. George's 
paper show us what the antagonism is. . So, too, the too vague 
and unrelated principles of the Knights caused no trouble as long 
as they constituted merely an ideal—an ideal held erect far out 
of reach of troublesome realities,—but the moment the generous 
phrases were brought down and forced to close with the tough 
facts of political passion and the clear-cut self-interests of the 
trade unions, then, the inherent weakness of social philosophy 
according to the Knights appeared. 

These weaknesses and contradictions must, I believe, more and 
more appear in the struggle with definite self-interest of distinct 
trades, until the Knights go to the wall, or change their scheme 
until it mates with such widely varied interests as are found 
among the whole body of the wage-earners. 

In a multitude of cases the real identity of interest is not, as the 
Knights assume, between two or more groups of laborers, but be- 
tween the laborers and their employer. So direct indeed is’ this 
perpendicular line of common advantage that a very little conflict 
between Knights and Trade Unions brings out violently the antag- 
onism of interest. I wish to bring out this difference between the 
Knights and the Unions; first, in order to avoid confusion, and 
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secondly, in order to show the better what a real service the 
Knights have done and are doing for society, if we consider 
educational results rather than the economic. Judged strictly 
from industrial results they have thus far done probably much 
more harm than good; but educationally and politically, using the 
word broadly, they are, through their organizations, doing a work 
for the community of extreme value. As this political and educa- 
tional service is identical with what seems to me good in the Trade 
Unions, I shall not further distinguish between the two. 

I wish now briefly to consider the service these labor organiza- 
tions are doing the community. I shall speak almost wholly of 
things that I have known about during two years of intimate ex- 
perience with labor men and movements. If it can be shown that 
these Unions are growing into schools for the training of the very 
virtues that a struggling democracy needs ; if it can be shown that 
in spite of gross blundering they tend to strengthen our society 
just at those points where a wise and impartial scholar like Sir 
Henry Maine finds us dangerously weak; if it can be shown that 
the more prudent and conservative instincts are taking the place 
of turbulent and thoughtless impulses, that cautious leaders are 
beginning to replace the mere mouthers, we shall see how real is 
our indebtedness to such forces. : 

All these things I find true among so many Unions in different 
parts of the country and among those in widely differing trades as 
to leave little doubt that what all competent opinion finds true in 
England is becoming true in America. I know no way to tell 
more truthfully what this service is, what especially it promises to 
become, than by looking at the rise and growth of a Union hardly 
three years old. 

I will ask you to consider a community in which are some 
thousands of wage-earners living (so far as any training that 
could be called social is concerned) lives of the most thoughtless 
and irresponsible individualism. This kind of individualism was 
harmless enough in our earlier village life, but in our growing 
cities it leaves far too large a number in a very dangerous isola- 
tion. It leaves them untouched by those influences which alone 
can socialize men’s instincts. I believe we do not in the least 
realize how grave is the danger to society of a large class in our 
cities that is absolutely cut off from every influence except such 
as lead to anti-social feeling. 
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I am confident that large numbers in all our cities have been 
brought over from this risky isolation into a schooling which, despite 
all its faults, tends powerfully to develop in them conservative 
and purely social qualities. Such training will be partial. Be- 
yond the sharp outline of their organization their selfishness will 
often show itself with something like brutality. Yet the organiza. 
tion furnishes us with the strong beginnings of social discipline. 

Look again at the work done upon members of the Union re- 
ferred to. If we exclude a small percentage of exceptional men, 
they are under no influence that could teach them politically and 
econonically the very things most useful to them and to society. 
Over the large majority, and especially over the most influential, 
the Church has no influence whatever. For a few the public 
library and three or four secret societies do something. But the 
large body of them are left after work is done to amuse themselves 
on the street, in billiard and pool rooms, in the theatre, grog- 
shop, or, worst of all, in the secret rooms of some small club. 

One day some hot words from the foreman in the mill start the 
new interest. The men gather at noon to discuss their supposed 
grievance. Within a week speakers from another town are there 
to instruct them. A hall is secured and the union established, and 
into the lives of those men comes a new and powerful interest, an 
interest strong enough and constant enough to bring them together 
four and five nights in the week. What are they doing? 

Plenty of foolish things, doubtless, but, upon the whole, they 
are attending to what they understand to be their own interests. 
They subscribe for the journal of their craft, published in the in- 
terest of the employers. They subscribe for several labor papers 
from different parts of the country. These papers are filled with 
errors, but the literature creates a new intellectual interest. Books 
_ upon the labor question and upen economics are bought and cir- 
culated. Lecturers representing different points of view are asked 
to address them. Under the pressure of another Union, temper- 
ance resolutions are passed which result after much discussion in 
what has already proved to be a definite influence against intemper- 
ance. 

Meeting together for a winter brings them into such relations of 
confidence and good-fellowship that a mutual insurance society is 
formed against accidents and death. This is in imitation of 
hundreds of such societies made possible throughout the land by 
such Unions. 
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We find these men beginning, through their organization, to ask 
seriously, for the first time, questions about their business in its 
larger relations. The fear that too large profits are sliced off their 
wages leads them to ask about all that enters into the trade — 
cost of material, insurance, rent, state of the market and all the 
questions, indeed, that enter into the trade that employs them. 
They are, in a word, just beginning to grapple with the great 
questions of national industry, and this new energy of interest the 
Union organizes and directs. 

Soon they begin to experiment with politics — to see what may 
be done through organized effort to reach by legislation their 
economic end. It stands to reason that they will blunder sadly 
in dealing with the industrial problem. But in what illustrious 
company they will march! What wisest and stoutest head has 
not been muddled over some phase of this vast question? Note, 
however, that these men are beginning freely, at the sacrifice of 
much time and money, to reckon with the problem. Through these 
same organizations they are brought into such vital relation to the 
business world and its laws that they must in their own defence 
study the new problems long and earnestly. 

They not only study and discuss, they begin to experiment. 

Like all men roused to study anything, they begin to form a 
theory about it. These workers quickly get such theory. ‘* Labor 
produces all wealth,” ‘‘ Capital gets far too large a profit,” ete. 
They experiment by striking. 

Within eighteen months in the Union of which I am speaking 
are two strikes. Today the best men say frankly: ‘* The strikes 
failed.” One of their chief officials says openly: ‘* We can’t get 
what we want in that way.” The dull ones don’t see this yet, but 
they are learning it. 

I know positively that under this experience an entirely new 
conception of the business situation has been gained, and it seems 
fair to ask how these men would have learned otherwise so valu- 
able a lesson. Through much hard contact with fact and law 
labor organizations are learning the political and economic condi- 
tions of existence in a growingly complex society. They are 
learning the sharp, close limits through which success in this life 
is possible. They are learning to adapt themselves to the vigorous 
conditions of nature and to economic law. 

Two years ago I heard a labor leader and editor say: ‘‘ We 
can raise wages throughout America 25 per cent. without checking 
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business in the least.” Another speaker was persuading his 
audience that, under present conditions, five hours’ work per day 
would be ample for the comfort of all. When the wage-earners in 
such a political society as ours hold to such errors as these, how 
can they be taught the soberer reality ? 

They are stirred into intense intellectual activity on the subject, 
they are organized and grimly determined to use votes to gain 
their economic end. Under such circumstances is it not fortunate 
that, even at considerable expense to business, they can be taught 
the truth about political and business possibilities? That the 
Unions are doing just this most needed work no one can doubt 
who looks fairly at the facts. -Signs of greater soberness can be 
seen all along the line. A growing caution appears everywhere in 
their papers and in their published resolutions. I could give a 
hundred instances of which the following is typical : 

The silk hatters some weeks since reported: ‘* Experience has 
taught us the utter futility of strikes.” Is it at all probable that 
these hat-makers would have learned this most valuable lesson in 
any other way. Strikes lessened; meantime, the amount of the 
product lessened wages; interfered with business; did, indeed, 
a good deal of mischief. But every thoughtful student sees in 
this movement something deeper than the merely material result. 

Can we not bear to have the world’s business bothered a little, 
if we get another and higher value out of it, a value that, even for 
the business, will finally justify itself? 

Another Union says; ‘* We have tried boycott and strike and 
see that we can’t get what we want in that way.” What precisely 
has been learned here? They have learned how fatal it is to 
tamper, by rude means, with that infinitely delicate mechanism 
through which the world’s industry is carried on, and thus, in the 
more. successful and older Unions, prudence, forethought and 
honest endeavor to study the situation are taking the place of 
clumsy artifice. 

Let any one study the history of most of the older Unions, and 
it will appear that at first there was a sort of savage selfishness of 
the narrowest type. At first no point of view but their own. 
Then, under experience, it is found necessary to reckon in the in- 
terest of the employer as well, and, finally, that constant refer- 
ence has to be made to public opinion and to society at large. 

Here in little is the history of progress in every separate group 
that makes society. Here is the chief value of such organizations. 
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They are helping to build up the social instinct as against the 
egotistic instinct. They are forcing large bodies of uninstructed 
men to deal long and earnestly both with the theory and practice 
of our industrial problems. They are doing this in such a way as 
to discipline their members into a capacity for wiser citizenship. 

I doubt if any single influence in this country acts more directly 
and more powerfully towards this end of making the kind of man 
the Republic wants than these Unions. 

In spite of overmuch that is petty and tyrannical the Unions 
are themselves little republics, exercising upon their members an 
influence distinctly intellectual and moral. The method of elec- 
tion, the system of voting, the holding of office, the constant test- 
ing of personal fitness for special duties, the way in which respon- 
sibility is thrown upon the individual, the way in which 
responsibility is taken by the whole body, as in case of a dishonest 
‘treasurer; the whole machinery indeed is such as to bring the 
men under a measure of essentially moral discipline. The discipline 
is moral because the will of the individual is forced to submit 
regularly to the organized will of the whole. 

These Unions are, in a word, industrial and political schools, 
teaching in our midst to some million and a half of men, the very 
qualities of disciplined intelligence which are growing daily more 
indispensible to our democratic society. ‘To those who need it 
most they are teaching the habit of obedience to something outside 
themselves. They are learning here through their own free in- 
itiative both to govern and be governed. This capacity of sub- 
mitting to laws that they themselves have made is the hopeful 
beginning of an education, political and industrial, that society 
will more and more need in our immediate future. 

Through and by the help of these organizations their struggles, 
experiments and defeats so react upon themselves that the hardest 
and most valuable of all lessons is being taught them. The Unions 
are making their members daily more capable of dealing with the 
world’s business sccording to its own laws; they are making them 
more capable, through repeated experiences and struggles, of 
using more cautiously and wisely the forces of politics in the in- 
dustrial sphere. 

The Unions are, in a word, training the wage-earner into the 
sure possibilities of a larger and safer citizenship. For such 
service is it not fair that we should be toward them a little more 
discriminating and just? 
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6. WOMAN AND THE TEMPERANCE QUESTION. 
BY FRANCES E, WILLARD, OF OHICAGO. 


(Read September 9.) 


‘¢ Temperance and the Woman Question” would be a wording 
of my theme quite as descriptive of its real significance as the one 
chosen ; for, as the slave came to freedom, not by any prescribed 
route, but along the ‘‘ oblique line” of an armed contention about 
rights, state and national, so woman is taking her true place in 
the world, and will be freed from her artificial disabilities as an 
outcome of the mighty modern contention between saloon and 
home. All this is to be done in face of the time-worn and time- 
disproved objection that ‘* you cannot handle two issues at a time.” 
History affords repeated proofs that if you lack the nerve to do 
this, ‘* two issues at a time” will very likely handle you. 

Washington and his compatriots had to decide at the same time 
the tremendous question of framing a new government and fighting 
an old tyranny. It is simply a case of cyclone in the mora] 
heavens. One cloud meets another at a given angle; they join 
forces, pool their issues, sweep before them the existing order of 
things, clear the air, and new adjustments follow in their wake. 

Curiously enough, the first regularly organized temperance 
society in America was formed in this most famous of all counties 
for cold water — Saratoga. Naturally enough, the two professions, 
devoted to health of the body and spirit —i. e., the medical and 
ministerial — stood sponsors at its christening. Dr. Billy J. Clark 
and Rev. Dr. Lebbeus Armstrong called the meeting, in the neigh- 
boring village of Moreau, in the year 1808, that resulted in this first 
society. Naturally enough, too, that meeting was convened in a 
school house, prophetic of the days, less than eighty years later, 
when, in that very school, scientific instruction against the use of 
intoxicants should be given by order of the State. 

Most unnaturally, however, no women were invited to attend, 
and none so far forgot the prescribed dimensions of her ‘‘ sphere” 
as to take her knitting work, and from the vestibule of the old 
school house lend an ear to the proceedings of the men. Time 
passed on; the temperance reform spread slowly ; in 1833 its first 
national convention was held in Independence Hall, Philadelphia, 
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and in 1836 the second convened in Saratoga. Among the dele- 
gates here was Gov. Trimble of Ohio, and with him, from the 
always progressive West, came his bright young daughter Eliza. 
The convention was so small that its preliminary meetings, at 
least, were held in a hotel, and the Governor, as a matter of course, 
brought his daughter with him to the first session; but, before 
entering, her quick eye noted the entire absence of ladies from 
the group, and she whispered to her father, ‘* [ don’t like to go in, 
I shall be all alone.” The go-ahead Governor, nothing daunted, 
made this significant reply: ‘‘ No daughter of mine must be afraid 
even if she is all alone in a good cause.” With this he led her to 
a seat, and Eliza Trimble was the first woman ever admitted to a 
national temperance convention. Thirty-seven years later, as Mrs. 
Judge Thompson, of Hillsbero, Ohio, this same woman led the 
first praying band of that wonderful ‘‘ crusade” which, in the 
organic form of the Woman’s Christian Temperance Union, State, 
national, and world-wide, still goes marching on to victory. 

It is due to the Good Templars (organized in 1851) to name the 
fact that from the first they have admitted women to membership 
and to all but the highest office in their society, and later on, other 
temperance associations have done the same, until now there is 
not, in the United States at least, an organization of any impor- 
tance in which women are not included. 

It was at the temperance conventions held in New York State, 


in 1852-3, that the intolerance of men who would not admit women - 


as delegates gave its first great impetus to the Women’s Rights 
movement, and it may be claimed, without doing any injustice to 


, Susan B. Anthony, that grand pioneer of temperance and the 


woman question, or to her associates, that the **‘ woman movement” 
of to-day is nowhere so systematically organized, or so steadily 
and powerfully growing, as in the Woman’s Christian Temperance 
Union and the prohibition party. But it should be distinctly 
understood, that while frankly avowed, this movement is the 
oblique, while the temperance is the straight line; this is by indi- 
rection, while temperance is the direct issue; this movement is 
the “led horse claim,” while prohibition is the war horse in the 
fore-front of the battle; this movement ‘‘ of the women by the 
women for the women,” though switched from its side-track to the 
main line, has not the right of way, for that belongs to the prohi- 
bition cause itself. 
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The evolution of the temperance reform has clearly shown 
that it must be many-sided if it would adequately cope with its 
many-sided foe. The drink habit and the liquor traffic are like an 
entrenched fortress, approached by many roads, along each of 
which a skilled general will send a detachment of the army. The 
entrance to each is commanded by a gun that must be either spiked 
or taken. In their days of inexperience men crowded all their 
forces against the drink habit itself, seeking to cut off the demand, 
and overlooking the immense part that the supplv and the tempting 
display of a luxury have in creating this demand. But the argu- 
ment of defeat taught them that they must have at least two 
issues; must simultanously attack demand and supply. Not until 
they had been sixty years at work did they found the National. Pub- 
lishing Society in New York, and thus prove by their works that 
their faith was based upon the educated conscience of the people. 

Perhaps it is because women are the natural teachers of the 
race, beginning with it earliest, and standing by it latest; at any 
rate, when, for the first time in history, the women of the nation 
assembled in a temperance convention, as an outgrowth of the 
Ohio crusade of 1873-4, they proceeded to ‘‘ branch out” on the 
educational and other lines in a fashion that has no parallel in the ~ 
annals of the movement. The committee on ‘‘a plan of work” 
reported sixteen specifications, several of them being then for the 
first time brought forward. From this report the following extracts 
are taken: 

‘*Since organization is the sun-glass which brings to a focus 
scattered rays of influence, we urge the formation of a Woman’s 
Christian Temperance Union in every State, city, town and village. 
The evolution of temperance ideas is in this order: The people 
are informed, convinced, convicted, pledged. With these facts in 
view we urge: The careful circulaticn of temperance literature 
in the people’s homes and in saloons; teaching the children, in 
Sunday Schools and public schools, the ethics, chemistry, physi- 
ology and hygiene of total abstinence; seeking permission to edit 
a column in the interest of temperance in every newspaper in the 
land, and in all possible ways enlisting the press in this reform ; 
endeavoring to secure from the pastors, everywhere, frequent tem- 
perance sermons and special services in connection with the weekly 
prayer meeting, and the Sunday School at stated intervals, if they 
be only quarterly ; establishing an anti-treat league; temperance 
coffee rooms, and friendly inns; homes for inebriate women; 
reformed men’s clubs; the multiplication of public drinking foun- 
tains; carefully studying to increase the counter attractions of the 
home as against the saloon ; and last, but not least, appointing a 
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special time for united prayer each day.” In conclusion, the belief 
is expressed that ‘‘ we may live to see America, beloved mother of 
thrice-grateful daughters, set at liberty, full and complete, from 
foamy King Gambrinus and fiery old King Alcohol.” 


The spirit of this remarkable convention, and of all those that 
have succeeded it, is shown in the closing resolution, unanimously 
adopted : 

Resolved, That, recognizing the fact that our cause is and will 
be combated by mighty, determined and relentless forces, we will, 
trusting in Him who is the Prince of Peace, meet argument with 
argument, misjudgment with patience, denunciation with kindness, 
and afl our difficulties and dangers with prayer.” 


It is given to few reformers to see their plans so generally 
adopted within a period so brief as that which has elapsed since 
this Cleveland Convention., As is well known, the International 
Sunday School Convention, at its Atlanta meeting in 1881, in 
response to a great petition presented by the W. C. T. U., took 
favorable action on the request for a quarterly temperance lesson 
in the international series. and the two triennial conventions since 
then have strengthened the provision, by which nearly eight mil- 
lion Sunday School children are placed under temperance instruc- 
tion from the Bible point of view. 

In 1882 the first scientific temperance instruction law was 
adopted by Vermont, and that great work has been carried steadily 
forward by the W. C. T. U., until now, in twenty-two States and 
nine territories, the study of hygiene, ‘‘ with especial reference to 
the effects of stimulants and narcotics,” is by legal enactment 
regularly taught in all grades, and in several States a failure to do 
this involves a forfeiture of the educational fund. Besides all 
this, the first temperance legislation ever won from the reluctant 
National Congress (in 1886) was a result of the combined attack 
of our white ribbon forces led by Mrs. Mary H. Hunt of Boston, 
our national superintendent of this branch of work. By its pro- 
visions the scientific temperance law now extends to all the territo- 
ries, to the Military Academy at West Point, the Naval Academy 
at Annapolis, and wherever any school receives funds from the 
United States treasury, thus placing six millions of children under 
temperance instruction from the scientific point of view. 

Under the general divisions of preventive, educational, evange- 
listic, social and legal, and the department of organization, the 
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National W. C. T. U. now carries on forty distinct lines of work, 
and it is, with its thirty-eight auxiliary State, and nine territorial 
unions, besides that of the District of Columbia, the largest society 
ever composed exclusively of women and conducted entirely by 
them. It has been organized in every State and territory of the 
nation, and locally in about ten thousand towns and cities. Great 
Britain, Canada, and Australia have also organized. As a general’ 
estimate (the returns being altogether incomplete), we think the 
number of local unions in the United States about ten thousand, 
including Young Women’s Christian Temperance Unions, with a 
following of over two hundred thousand, besides numerous juvenile . 
organizations. This society is the lineal descendant of the great 
temperance crusade of 1873-4, and is a union of Christian women 
for educating the young; forming a better public sentiment; — 
reforming the drinking classes; transforming, by the power of 
divine grace, those who are enslaved by alcobol; and securing the 
entire abolition of the liquor traffic. Its auxilliaries have been, 
confessedly, the chief factors in State campaigus for local option, 
statutory prohibition and constitutional amendment. It has united 
Northern and Southern women in a common work for God and 
home and native land, thus sweeping away the alienation of years, 
and replacing it by sisterly affection, tender and devoted. It has 
founded a publishing house and a temperance paper (The Union 
Signal in Chicago) which are today exercising an influence exceeded 
by no similar agency in the nation. Over fifty millions of pages are 
printed by this Woman’s Temperance Publication Association in 
1887. Five editors are employed, and about seventy other helpers. 
Four papers are regularly published, and The Union Signal has the 
largest circulation of any religious weekly in Chicago. 

The departments of Heredity and Hygiene in the National W. 
C. T. U., which strike at the very root of the alcohol delusion, are 
of great practical usefulness in the homes of the people; its work 
among the children in Sunday Schools, loyal temperance legions, 
and kindergartens ; its efforts to influence college students and to 
train and organize young women for a philanthropic life; its evan- 
gelistic work for the non-church-going class, for railway employees, 
soldiers, sailors, miners —especially for drinking men of every 
class,— all these have proved the breadth of its comprehension 
and the tirelessness of its zeal. The society’s efforts to reach the 
pauper and the prisoner, to establish reformatories and homes for 
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the wretched victims of inebriety and their suffering children, and 
its Temperance Flower Mission, appeal to every philantaropic 


heart. 

/ It has permeated public sentiment by its steady advances upon 
the press through weekly and monthly temperance bulletins and 
its countless lectures and conventions, until the outlawing of the 
saloon and the protection of the home have become the watch- 
words of the people, and will soon be the war-cry of governmental 
leaders. 

This society has sought to purify popular holidays, coming with 
its sisterly influence to the fairs, celebrations, encampments and 
expositions, and by its unrequited toil, providing refreshments, 
keeping alcoholic poisons off the grounds, circulating pure water 
and pure literature, while its appeals to officers and legislators 
have often been rewarded by the banishment of alcoholic poisons 
from these great play-grounds of the people. It has battled for 
the maintenance of the American Sabbath, sought to introduce the 
juice of the grape at sacramental tables, and to secure a day of 
prayer for temperance in the week of prayer. 

» It has circulated countless petitions and addressed synods and 
conferences, teachers’ associations and medical societies, as well 
as legislatures, state and national, always with one object and with 
one plea: ‘* We beseech you to refrain from the use of alcoholics, 
and to outlaw the liquor traffic.” 

In recent years it has bravely championed the cause of social 
purity and the White Cross movement, which seeks to instruct the 
young manhood of the nation, uplifting and preserving it from the 
ways that take hold upon death. It also strives to redeem outcast 
women from a slavery worse than that of chains, and by better 
laws to secure protection to women and girls from the cruelties of 
brutal men. 

It has sent forth its call to all civilized lands for a union of 
womanhood against the brain-poisons which are the greatest foe 
of home, and a World’s W. C. T. U. is the result, which has its 

>E. organizers in Japan, China, India, Switzerland, Scandinavia, and 

Germany, has enlisted Australia and the Sandwich Islands, and 

has at its head Mrs. Margaret Lucas, the sister of John Bright. 

At present a great building to be called a ‘* Temperance 

Temple” is projected, to be built in Chicago at a cost of several 

hundred thousand dollars, and to furnish accommodations for the 
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publishing house, training school, officers’ parlors, a temperance 
library, auditorium, etc., also to be a source of large revenue by 
means of office rentals. Mrs. Matilda B. Carse is the intrepid 
prime mover in this enterprise. 

A Temperance Hospital has been already opened, to demon- 
strate the practicability of the successful treatment of disease 
without the use of alcoholics. 

It will be seen by this résumé that the curse of narcotic stimu- 
lants has never been antagonized at so many points, or through 
‘methods so systematized as those of the W. C. T. U. A distin- 
guished Southern gentleman, impressed by these considerations 
and the unique spirit of this new organization, declared that the 
four letters that stand for its name were abbreviations of ‘‘ We 
Come To Unite ” so far as good people are concerned, and in the 
case of bad ones, ‘*‘ We Come To Upset.” 

It may be fairly questioned if any one society has ever devel- 
oped so many experts and specialists. Each superintendent of a 
department (and there are forty) has an associate in each State ; 
she in turn has one in each local union; and the motto of each 
among these thousands is, ‘* This one thing Ido.” By abolishing 
the cumbrous method of ‘‘ committees ” and making each appointee 
a woman of one work, aspiration is quickened, responsibility fixed, 
and desired results are far more certainly assured. 

The National W. C. T. U. is continually tracing the diseased 
conditions of some new nerve of the body politic to the brain- 
poison curse, and seeking out some added method by which this 
poison may be neutralized. For instance, it believes that there is 
a close relationship between the tobacco and the alcohol habits, 
and has organized a special effort to forewarn boys against this 
danger, and to commit young ladies against the toleration of the 
cigar. The old lady was a modern type who, upon seeing almost 
in line a distillery, a brewery, and a tobacco warehouse, said : 
**T’m glad the women haven’t got all that stuff to smoke and chew 
and swaller down.” 

The National W. C. T. U. sympathizes deeply with the young 
men of this age, hampered in their struggle for a wholesome, 
cleanly life, by society’s low standard, and hedged about by its 
treacherous customs and cowardly laws. To offset the dealer’s 
avarice by woman’s instinct of self-protection, and to match the 
drinker’s love of liquor by his mother’s love of him, are its stead- 
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fast and by no means futile aims. Its faith is optimistic, as the 
reformer’s must always be. It believes that the poison habits of 
the nation can be cured by an appeal to the intellect through argu- 
ment, to the heart through sympathy, and to the conscience 
through the motives of religion, but that the traffic in these poisons 
can be best contrvlled by prohibitory law. In this faith it goes 
forward, genial as sunshine, steadfast as gravitation, aud persistent 
as a Christian’s faith. It has learned to use the weapons of the 
enemy; while they brew beer, it is brewing public sentiment; 
while they distil whisky, it distils facts and arguments; while 
they rectify spirits, it helps rectify the spirit of humanity, which 
was made for truth, and will ere long perceive, embrace, and live 
it out into the customs of society and the laws of the land. 

Our organization has taken as its motto, For God and Home 
and Native Land; and as its watchword, No sectarianism in 
religion, no sectionalism in politics, no sex in citizenship. 

We repudiate high license, believing it to be a method by which 
Mammon is yoked to the car of King Alcohol, and moral chloro- 
form administered to the voter. We accept the word ‘‘ high” in 
relation to the laws against the liquor traffic only when it forms a 
part of our favorite polysyllable, pro-hi-bition. We have found in 
our study of the traffic that it is entrenched in politics as well as 
law, and we are determined to follow it whithersoever it goeth. 

We believe that national prohibition is the goal toward which we 
are to work for home protection, and that anything less is neces- 
sarily a fractional measure, impossible of satisfactory enforcement. 
We are therefore Senator Blair’s most active allies in securing 
petitions from the people to this end, and we are also in favor of 
his great educational bill, for wherever schools are multiplied there 
scientific temperance instruction will more generally prevail. 

We believe that whatever enlarges the relation of woman to the 
state, increases the power of the home against the saloon; there- 
fore we have a department of franchise, and an army of workers 
devoted to removing all the political, legal and financial disabilities 
of women. We want the ballot because the liquor traffic is 
entrenched in law, and law grows out of the will of majorities, 
and majorities of women are against the liquor traffic. But as 
steam can be applied to locomotion only through an engine, and 
electricity can be utilized only through a battery, so, in a republic, 
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we can condense the opinion of this majority of women into law 
only through the magical 
‘Weapon which comes down as still 
As snowflakes fall upon the sod; 


But executes a freeman’s will . 
As lightnings do the will of God.” 


Since, then, the ballot in woman’s hand means, in Kansas and 
wherever secured, the liquor traffic worsted, we regard this enfran- 
chisement of women as a part of the great mission by which the 
party of the future shall redeem the republic from its most threat- 
ening foe. 

The prohibition party, primarily organized for the overthrow of 
the liquor traffic, has had the prescience to incorporate in its plat- 
form, which boldly takes sides on every vital issue of the day, a plank 
in favor of woman’s enfranchisement. First, because this party 
is devoted to prohibition by law, and secondly because it has 
declared itself in favor of prohibition by woman’s ballot, 
the Woman’s Christian Temperance Union is the faithful friend 
and ally of this new movement in our politics, which we believe 
will give to the working man his rights, protect the homes of the 
nation, and enthrone Christ in the government. We believe that 
any custom, traffic or party on which a good woman cannot look 
with favor, is irrevocably doomed. Their welcome of her presence 
and her power is to be the final test of their fitness to survive; all 
Christian civilization is radiant with the demonstration of this 


truth. Woman will yet fulfil her mission to make the whole world 
home-like, for she carries the spirit of the home into every place 
she enters, and she will enter every place on this round earth. 
We believe that woman, side by side with man, will solve the tem- 
perance question, and that thus only is its solution possible. 
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Il. PAPERS OF THE JURISPRUDENCE DEPARTMENT. 


1. THE AMERICAN SYSTEM OF TRIAL BY JURY. 
BY D. H, CHAMBERLAIN, ESQ., OF NEW YORK. 


(Read September 8.) 


English law — meaning by this term, the law which in general 
prevails in English-speaking countries and nations,— is to a degree 
unparalleled in other systems, ancient or modern, an historical 
growth. If we direct our attention to any important feature or 
principle of this law, we find that such feature or principle not 
only comes down from a remote period in the past, but that its 
present form and function is largely the result of the events, cus- 
toms, usages and general historical influences which have marked 
its history and illustrated its progress. There is no important 
branch of our present jurisprudence which does not at once demon- 
strate this fact. The English law of Real Property, including all 
its leading topics — the nature and kinds of Estates, the modes of 
Conveyance, the law of Title, Descent, Devise, and Inheritance,— 
the law of Mortgages, the vast range of rights of Persons and of 
Things, as they exist and ‘affect us today, are deeply intertwined 
with the whole development of English society. Indeed, if I 
were to select the characteristic of English law and jurisprudence 
which seems most strongly to differentiate it from other legal 
systems now or heretofore prevalent, I should point to its strictly 
historical continuity and development — its slow evolution from 
historic germs and forces —its genuine correspondence and har- 
mony with the changing or advancing demands of successive 
periods and times. 

I think it may be said that the most valuable and distinctive 
contribution which the present age or generation has made to the 
sum of human knowledge —to civilization, in a broad sense — is 
the method or habit of investigating and explaining phenomena of 
nature and life by the light of their historical origin and develop 
ment. I look, therefore, upon such men as Sir Henry Maine and 
Charles Darwin as the discoverers, in a genuine sense, of new 
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worlds — vast, illimitable domains of knowledge and wisdom. 
From such studies, led by such guides, we have spelled out what 
seems to be a law of all natural existence, more sweeping in its 
stretch, deeper in its reach, higher and more fruitful in its results 
and prophecies, than any known to former generations. That law 
is no other than the cosmic law of development — evolution — a 
law which contradicts no sound learning of the past, destroys 
nothing valuable in old opinions and faiths, but makes rounded 
what before was fragmentary, explains what before was inexpli- 
cable, and discloses new lines and sure prophecies of advance not 
before dreamed of. 

No field of human history, it seems to me, is shown to have 
been more completely under the reign of this law than the field of 
English law. We have been truly told by the highest authority’, 
that ‘‘ the earliest notion of law is not the enunciation of a prin- 
ciple, but a judgment in a particular case.” By a process as logical 
as natural, we pass bya series of judgments in similar cases, to 
rules and principles of general application— reaching in this way 
the idea and fact of the Law. English law is in this respect scarcely 
peculiar, for this rubric of growth has prevailed historically, in a 
large sense, in all important systems of law. English law, however, 
has had three chief sources, or to state it more exactly, it has in 
its development assumed three leading forms, moved along three 
main lines — unwritten law, written law, and statute law. Ido 
not think it correct to ascribe our law chiefly to the process and 
source which we usually call the common law. Our common law, 
in the order of time, preceded for the most part the other forms 
and sources of our law. As the barons at Runnymede are said to 
have marked their assent to Magna Charta with their sword-hilts, 
because they could not write, so our earliest law by ebvious neces- 
sity was unwritten. But our Equity law, which is mainly written 
law, grew by the same methods and from the same sources,— the 
wants of society and the gradual accumulation of particular de- | 
cisions. Both systems or branches were equally marked, in the 
earlier stages, by a natural, silent, almest unnoticed growth — 
growth, too, at the hands of courts and judges, not of parlia- 
ments, legislatures, or law-givers. Statute law, or law proceeding 
directly from legislative authority, which is ew vi termini written 
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law, has likewise from early days moved step by step with the 
other forms of our law. The great statutes of Henry II., ef Ed- 
ward I., of Henry VII., of Henry VIII., of Elizabeth, and of 
Charles II., are not only great landmarks and historical sign-posts 
in the march of English law; they are the very sources —fons et 
origo—of a great part of our settled law and jurisprudence. 
Lord Bacon has said, as pithily as trnly, that each feature of our 
law can be traced to its source, as surely as each of the converg- 
ing streams that make up a great river can be traced, by ‘“ the 
tastes and tinctures of the soil through which it has flowed.’’ 
Our common law, equity law, statute law, — written and unwrit- 
ten law— are, each alike, growths — marked and determined alike 
by the varying needs of successive periods or exigencies — in- 
dented, shaped, moulded, as we now see them, by the influences 
of a continuous, historical, natural evolution. 


** Not Nature’s self more freely speaks in crystal or in oak,” — 


than she has spoken and now speaks in the Law which in general 
characterizes the English race; and because it is a growth, and 
not a fabric, because it is, like the manners and culture of the 
race, the slow result of development from within, spontaneous and 
self-selected, not imposed or contrived by an authority or influ- 
ence from without, our English system of law stands today before 
the world, in the almost unanimous judgment of the competent, as 
the most adequate embodiment and expression of the sense, as 
well of the method, of Civil Justice; that ** Justice” which Sir 
James Mackintosh has told us,’ ‘‘is, after all, the permanent 
interest of all men, the only security of all Commonwealths ;” 
and of which Cicero said,? Hoc verissimum est, sine summa justitia 
rempublicam geri nullo modo posse. 

I have been led to this rapid summation of the characteristic 
sources and methods of English law, on this occasion, because I 
am set to examine one important feature of its legal policy, one 
signal method of its legal administration, one remarkable instru- 
ment of the enforcement of its civil justice; and in the discharge 
of this duty, it is my purpose to examine our System of Trial by 
Jury, not as a theory nor an ideal, but as a fact, —to inquire not 
so much how it harmonizes with a priori conceptions or scientifi- 
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cally-devised models, but rather what in fact it is, what it accom- 
plishes, how it suits, has suited and seems likely to suit, the wants, 
sentiments, prejudices, habits; in a word, the genius of the Eng- 
lish race. ’ 

In making such an examination of any notable institution of 
our legal system, nothing is more necessary than an ever-present 
consciousness of the fact to which reference has now been made— 
that our law and our legal institutions, almost without exception, 
come tous hoary with age, the slow moderated growths and accre- 
tions of many generations, and of several centuries; that if we 
can boast of freedom and enlightenment beyond other nations, 
they are ours, because ours is 

‘*A land of settled government, 
A land of old and just renown, 


Where freedom broadens slowly down, 
From precedent to precedent.” 


In his profound and brilliant chapter on the ** Modern History 
of the Laws of Nature,” Sir Henry Maine has said :— 

‘¢ There are two special dangers to which law, and society, which 
is held together by-law, appear to be liable in their in- 
fancy. One of them is that the law may be developed too rapidly. 
This occurred with the Codes of the more progressive Greek com- 
munities, which disembarrassed themselves with astonishing facil- 
ity from cumbrous forms of procedure and needless terms of art, 
and soon ceased to attach any superstitious value to rigid rules 
and prescriptions. It was not for the ultimate advantage of man- 
kind that they did so, though the immediate benefit conferred on 
their citizens may have been considerable. One of the rarest 
qualities of national character is the capacity of applying and 
working out the law, as such, at the cost of constant miscarriages 
of justice, without at the same time losing the hope or the wish 
that law may be conformed to a higher ideal.” 

Referring, for illustration, to the mobility of the Greek mind 
and the fickleness of the Greek judicial sense, he continues: 

** No durable system of jurisprudence could be produced in this - 
way. A community which never hesitated to relax rules of writ- 
ten law whenever they stood in the way of an ideally perfect de- 
cision on the facts of a particular case, would only, if it bequeathed 
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any body of judicial principles to posterity, bequeath one consist- 
ing of the ideas of right and wrong which happened to be preva- 
lent at the time. Such jurisprudence would contain no framework 
to which the more advanced conceptions of subsequent ages could 
be fitted. It would amount at best to a philosophy, marked with 
the imperfections of the civilization under which it grew up.”* 

English jurisprudence consists preéminently of judicial mate- 
rials and ‘‘ framework” to which the more advanced conceptions 
of successive periods and generations have continually been fitting 
and adjusting themselves without break in the continuity of his- 
torical life; for, says Palgrave,’ ‘“‘ by far the greatest portion of 
the written or statute laws of England consists of the declaration, 
the re-assertion, the repetition, or the re-enactment, of some older 
law or laws, whether customary or written, with additions or mod- 
ifications. The new building has been raised on the old ground- 
work ; the institutions of one age have always been modeled and 
formed from those of the preceding, and their lineal descent has 
never been interrupted or disturbed.” 

No more conspicuous example of this characteristic can -be 
pointed out than the institution of Trial by Jury. 

Its precise origin in our history is an inquiry more difficult than 
important, but its interest has been sufficient to attract the labors 
of learned investigators whose conclusions are far from uniform 
or harmonious; but it is clear, at least, that it did not owe its 
origin to any positive law; it was not the creature of any royal 
edict nor of any Act of Parliament. Its forms, as well as its 
functions, arose from usages and customs which took their place 
silently and gradually in the life of the people. Its purely Eng- 
lish origin has been till recently stoutly asserted by many, Black- 
stone calling it ‘* a trial that hath been used time out of mind in 
this nation, and seems to have been coeval with the first civil gov- 
ernment therevf.” ‘* Many writers of authority,” says Canon 
Stubbs,’ ‘- have maintained that the entire jury system is indige- 
nous in England, some deriving it from Celtic traditions based on 
the principles of Roman law, and adopted by the Anglo-Saxons 
and Normans from the people they had conquered. . . . . Those 
who ascribe it to Norman sources do not agree as to the source 
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from which the Normans drew it. One scholar would derive it 

from the Norsemen of Scandinavia, another ascribes it to the in- 

fluence of the canon law; another traces it through Gallic usages 

to Roman principles; another derives it from Asia through the 

Crusades, and another ascribes its beginnings to the Slavonic 

tribes of Northern Europe.” Freeman, in his ‘*‘ Norman Con- 

quest,” rejects the notion that it is due to a single legislator, in 

England or elsewhere, or that it was ‘‘ copied from this or that 

kindred institution, to be found in this or that German or Scandi- 

navian land, or brought over ready-made by Hengist or William.” 
Disregarding all partial views, the well-established truth seems 

to be that forms of trial resembling in greater or less degree trial 

by jury are part of the primitive institutions of all nations. 

Thus the dikasterion of the Greeks, the judices of the Romans, 

the compurgators of the Saxons, and the recognitors of the 

Normans, are each, in some striking particulars, archetypes of the 

trial by jury. The Greek dicasts were, however, a body of citi- 

zens numbering some thousands from which a smaller but indeter- 

minate number was chosen for the actual trial and decision of 

cases. The jury or body thus chosen often numbered 500. The 2 ie 

Roman judices were doubtless derived from the Greek dicasts. 

The ordinary translation of judex is judge, but the idea of tlie 

Roman judex is much more nearly that of the modern juryman. 

The compurgators of the Saxons, on the other hand, were the 

accused and his friends who appeared and swore to the inno- 

cence of the accused or to the claim or defense of the party. But 

the nearest approach in its day to the modern trial by jury appears 

in the system of recognition by sworn inquest, introduced into 

England by the Normans. ‘* That inquest,” says Stubbs,’ is di- 

rectly derived from the Frank capitularies into which it may have 

been adopted from the fiscal regulations of the Theodosian code, 

and thus may own some distant relationship with the Roman juris- 

prudence.” The Norman system of recognition consisted of the 

submission of questions of fact, relating to fiscal and judicial busi- 

ness, by officers of the crown to sworn witnesses in the local oi 

courts. This system, brought in by the Norman conquerors, 

combined with the system of Saxon or Anglo-Saxon compurga- 

tors, and out of these elements arose the institution of the jury. 
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Without entering here upon lesser details, it may be said that 
there came a time when, by an enactment of royal authority,—the 
Statute or Assise of Henry II.,—the distinct form of the present 
institution appears. ‘‘In it,” says Forsyth,’ ‘‘ we first find the 
jury in its distinct form, but the elements of which it was com- 
posed were all familiar to the jurisprudence of the time, and 
we shall see that as regards its definite constitution, it in- 
volved no idea novel to the minds of our ancestors.” 

The assise, or grand assise, of Henry II,, was a mode of trial 
confined to questions of the recovery of lands of which the com- 
plainant had been disseized, rights of advowson, and claims of 
vassalage. In cases of disseisin, the demandant duly appeared in 
Court and declared his case, concluding with the words, ‘* And 
this I am ready to prove by this my freeman C., and if any mis- 
chance happen to him, then by another, D.” The champion thus 
offered by the demandant was one who could, from his own knowl- 
edge, testify to the justice of the demand. But the tenant was 
not obliged to accept the combat thus offered. He might avail 
himself of the enactment of Henry II., and choose the trial by 
assise, magna assisa domini regis. A writ was thereupon ad- 
dressed to the sheriff commanding him to summon four knights of 
the neighborhood where the property lay, who, after being duly 
sworn, were to choose twelve lawful knights, who were most cog- 
nizant of the facts, and who were to determine on their oaths 
which of the litigant parties was entitled to the land. The de- 
fendant was also to be summoned to hear the election of the 
twelve jurors by the four knights, and might except to any of 
them. When the twelve were duly chosen, they were summoned 
by writ to appear in court and testify on oath the rights of the 
parties. When they met to try the case, if any of the twelve 
were ignorant of the facts, they so declared, and others were then 
summoned who had knowledge of the facts, until at least twelve 
were found who were acquainted with the facts. But, if the 
jurors when chosen were not unanimous in their conclusion, others 
were added until twelve at least agreed on one side or the other ; 
and the concurrent testimony, or verdict— veredictum — of such a 
jury was conclusive.? 

In considering what suggested or gave form to this institution 
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of assise — which seems to be the proper origin, or at least the 
earliest real archetype of the modern Trial by Jury — it is suffi- 
cient, perhaps, to say that it was the constant practice in the times 
of the early Norman kings in controversies relating to lands, to 
appeal to the knowledge of the neighborhood, or, in many in- 
stances, to summon a number of witnesses who represented the 
vicinage, to state on oath to whom the lands belonged. In princi- 
ple or theory, there was no real distinction between these Norman 
inquests and the recognitions by the knights of assise under Henry 
II., and we may safely conclude that the latter was derived from 
the former. In each, the verdict or deliverance was the testimony 
of witnesses having knowledge of the matter in dispute ; and if we 
substitute the determinate number of knights under the English 
assise for the indeterminate number of the probi homines of the 
Norman inquest, we have a procedure which may fairly be said to 
prefigure the later trial by jury.’ 

The assise, or tria) by assise, is first mentioned in existing Eng- 
lish statutes in the Constitutions of Clareidon, A. D. 1164, 
wherein certain disputes between laymen and clerks were tu be 
determined before the chief justiciary by the verdict of twelve 
lawful men — recognitione duodecim legalium hominum. 

It was one of the most valued provisions of Magna Charta, 
(A. D. 1215) that legal suits should no longer follow the ambula- 
tory royal court, but should be tried in some fixed place, and that 
recognitions by assise should be taken in the counties where the 
lands lay, for which purpose the king was to send into each county 
four times a year two justiciaries, who, with the four knights, were 
to take the assise, that is, to summon the twelve recognitors. 
Glanvill, the earliest of our English judicial writers, who wrote in 
the reign of Henry II., and Bracton, who wrote about the middle 
of the 13th century, and the author of the treatise called ‘* Fleta,” 
written in the reign of Edward I., describe the assise and its 
changes. This institution not only remained on the statute book 
till the enactment of the Statute of 3 and 4 William IV., but as late 
as 1838 a trial took place before Chief Justice Tindal in the English 
Court of Common Pleas, where four knights girt with swords and 
twelve other reeognitors acted as the jury and were addressed as 
**Gentlemen of the Grand Inquest” and ‘ Recognitors of the 
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Grand Assise.”! (Davies v. Lowndes, 5 Bingham’s Reports, New 
Cases, p. 161). 

While the Assise of Henry II. was in vogue, a procedure came 
into use, known as the jurata, of which mention is first made in 
Glanvill. Forsyth holds that this procedure and name arose from 
the mode adopted in Anglo-Saxon times, of referring disputes con- 
cerning lands to the knowledge of the comitatus or county, or as 
afterwards in Anglo-Norman times, of allowing the neighborhood to 
be represented by a certain number of provi et legales homines, 
who stated on oath on whose side the right lay. These latter were 
the jurata patrie, or often simply patria, as representing the whole 
country whose decision their verdict was deemed to be. The dis- 
tinction between the assisa and the jurata seems to have been that 
the assisa had a technical meaning and applied only to cases which 
involved the recovery of land or realty, or the fact of villenage, 
the verdict of the recognitors being confined to the question of the 
rightful seisin of the land, or the civil status of the individual. 
Other issues arising in the course of the trial of such issues could 
not be determined by the recognitors as such. Hence the assise, 
for the purpose of deciding these issues, was turned into what was 
called the jurata — a fact expressed by the phrases assisa vertitur 
in juratam, or cadit assisa et vertitur in juratam,— and the issue 
was said to be decided per assisam in modum jurate. 

Whether the same recognitors acted as the jurata is perhaps not 
clear, but Forsyth, agreeing with Reeves, in Hist. Eng. Law, Vol. 
I., Ch. 6, thinks the recognitors of the assise and the jurata patrie 
were in such cases one and the same body, but it is certain that in 
both the assise and the jurata, the verdict or deliverance was 
neither more nor less than the result of the testimony of the 
jurors, delivered to the Court as the warrant and basis of its judg- 
ment. . 

The end of the 13th century, therefore, saw the first establish- 
ment in England of an institution or procedure for the judicial 
settlement of civil controversies, which may be described thus: 
THE SELECTION UNDER THE AUTHORITY AND COMMAND OF THE KING’S 
WRIT, OF A FIXED NUMBER OR BODY OF FREEMEN FROM THE VICINAGE 
OF THE SUBJECT OF THE DISPUTE, WHOSE TESTIMONY FROM PERSONAL 
KNOWLEDGE OF THE FACTS, WHEN RESULTING IN A UNANIMOUS CON- 
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CLUSION, WAS RECEIVED AS CONCLUSIVE OF THE FACTS, AND BECAME 
THE BASIS OF THE JUDGMENT OF THE COURT THEREON. 


The striking and radical contrast between this institution and 
our present trial by jury_will not escape attention; namely, that 
the jurors of the 13th century were only sworn witnesses; and it 
becomes a most interesting inquiry how, when and why, English 
jurors ceased to be witnesses and gave their verdict upon the evi- 
dence laid before them. 

It seems clear that the practice of introducing evidence before 
the jury as the ground of their verdict began in the case of deeds 
to which persons were named as witnesses. In such cases the 
witnesses to the execution and delivery of the deed made their 
declaration to the fact, though it is thought by some writers that 
in the earliest stages of the jury this difficulty was met by sum- 
moning the witnesses to the deed as members of the assise or 
jurata. They thus became part of the jury by reason of their 
special knowledge of the facts, but the separation of witnesses 
from jurors was well-established in the reign of Edward III., as 
appears by the Year Books of that period.’ 

Moreover, contemporaneously with the assise and the jurata, 
another mode of trial had obtained place, called trial per sectam, 
the secta being the sect or body of supporters or witnesses whom 
either party to a controversy might vouch in on his own behalf and 
who had personal knowledge of the transaction in question. This 
proceeding is not mentioned by Glanvill, but there is abundant 
evidence that, like the witnesses to deeds, the secia gradually came 
to give their evidence before the jury, so that as early as the 11th 
year of Henry 1V., (Year Book, 2 Henry IV.,) we find the judges 
declaring that ‘‘ the jury, after they are sworn, ought not to see or 
take with them any other evidence than that which was offered in 
open court.” ‘* This effected a change,” says Spence, in his 
‘- Equitable Jurisdiction,” ‘‘ in the modes of trying civil causes, 
the importance of which can hardly be too highly estimated. 
Jurors, from being, as it were, mere recipients and depositaries of 
knowledge, exercised the more intellectual faculty of forming con- 
clusions from testimony, a duty not only of high importance, with 
a view to truth and justice, but also, collaterally, in encouraging 
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habits of reflection and reasoning, which must have had a most 
benefi_ial effect in promoting civilization.” 

At the present day, if the fact that a juror had personal knowl- 
edge of the facts were not a ground of objection to his compe- 
tency, yet if a judge were to direct a jury to consider their own 
personal knowledge outside of the evidence of witnesses, in reach- 
ing their verdict, it would be clear ground for a new trial. Re- 
cently a juror in New York city who was shown to have visited 
the scene of an alleged crime for the purpose of informing him- 
self as a juror, was adjudged by the Trial Judge guilty of a con- 
tempt of court, the Court of Appeals afterwards holding that such 
conduct was not technically a contempt though it might be punish- 
able as a misdemeanor. 

It will be observed that our examination of trial by jury, thus 
far, shows that it was originally a procedure applied only in civil 
matters, and in the first instance, limited to disputes involving the 
right to lands or the status of freeman or villein. We find no 
trace of a jury for the trial of criminal causes before the Norman 
invasion. Glanvill, in describing the modes of. criminal trial, 
mentions only the judicial combat, compurgation, and the ordeal 
of hot iron, in case of a freeman, and of water, in case of a ** vil- 
lein,” the distinction being that the combat applied to a case where 
the accuser came forward to make the charge, while compurgation 
was the ordeal applied where the charge rested on public rumor or 
belief. Owing to the prevalence of the custom of holding each 
neighborhood responsible in a degree for all offences committed 
within it and the natural unwillingness of individuals to come for- 
ward as accusers, the Constitutions of Clarendon (A. D. 1154) pro- 
vided that where one was suspected against whom no private 
accuser appeared, the sheriff should swear twelve lawful men of 
the neighborhood who should ‘ declare the truth thereof according 
to their conscience.” These jurators for a long time combined the 
functions of accusers and triers. By an ordinance of Richard I. 
(A. D. 1194) four knights were chosen from each county who in 
turn were to choose two from each hundred, each two of the latter 
choosing ten ‘‘ lawful and free men out of each hundred,” who, 
with the two first chosen, making twelve, were to present crimes 
and make arrests in the respective districts. Here are found, 
plainly, the germs of the Grand Jury and the Trial Jury. 
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For a long time after the principle was in some sort established 
that the trial of criminal offences was a function of the jury, the 
accused could not demand it as of right, but it was bestowed by 
the King’s grace, often purchased by the payment of money. In- 
stances of this are of record as late as the reign of Henry III. 
In the time of Bracton — about the middle of the 13th century — 
the usual mode of trial was by combat, but, in most cases, the 
accused could put himself upon the country. 

In the reign of Edward III. the separation of the accusing from 
the trying body —the Grand from the Trial Jury —had become 
prevalent and fixed. The qualification of personal knowledge on 
the part of the trial jurors, like the same qualification in civil 
causes, remained only in the requirement that the jurors should be 
summoned from the hundred where the crime was alleged to have 
been committed, a requirement finally reduced in England to the 
calling of jurors in both civil and criminal causes, from the body 
of the county. 

We may now say that we have discovered, in the progress of 
English history, at about the middle of the 14th century, an insti- 
tution of which the essential features are these: THE CHOICE OF A 
BODY OF LAYMEN, USUALLY TWELVE IN NUMBER, OUT OF THE WHOLE 
MASS OF QUALIFIED CITIZENS OF THE COUNTY, TO ASCERTAIN, UNDER 
THE GUIDANCE OF A JUDGE, THE TRUTH IN QUESTIONS OF FACT ARIS- 
ING EITHER IN CIVIL OR CRIMINAL CAUSES, BEING RESTRICTED TO THE 
EXCLUSIVE CONSIDERATION OF MATTERS THAT HAVE BEEN PROVEN BY 
EVIDENCE IN THE COURSE OF THE TRIAL. 

These features are now the essential elements in the present 
English and American system of Trial by Jury. For over 500 
years, therefore, the system has stood the highest and most crucial 
of all tests — the test of time and experience. 


But before we proceed to examine its merits or defects, let me 
notice the curious if not important query, why the English trial 
jury from almost its first appearance was limited to the number of 
twelve; for it is found in some early writers that the verdict of 
eleven jurors out of twelve was accepted, and it was not until the 
reign of Edward III. that it was finally decided that there could 
be no legal verdict which was not the unanimous opinion and find- 
ing of the whole jury. It is further fo be observed, that in the 
assise of Henry II. the jury did not consist of twelve, though no 
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verdict could be conclusive in which twelve of the jury did not 
unite. The mode of procedure was that if twelve did not agree, 
others were called in until at least twelve reached a unanimous 
conclusion -—a process called afforcing the jury. Mr. Starkie’, 
however, regards it as doubtful whether the process of afforce- 
ment was ever applied in criminal causes. That twelve was a 
favorite number is well established. Mr. Hallam remarks’ that 
this number was not confined to England, nor in England nor else- 
where to judicial institutions, and he adds, ‘‘ Its general preva- 
lence shows that in seeking for the origin of trial by jury, we 
cannot for a moment rely upon any analogy which the mere num- 
ber affords.” 

On this point, Forsyth says,® ‘‘ It is not difficult to discover why 
the number, twelve, was chosen. Twelve seems to have been the 
favorite number for constituting a court among the Scandinavian 
nations. We have seen that in the Anglo-Saxon polity the twelve 
senior thanes were to go out, and the reeve with them, and swear 
on the relic given them in hand, that they would accuse no inno- 
cent man. Twelve ‘‘ Lahmen ” were to administer the law be- 
tween the British and the Angles. The number of compurgators 
in cases of importance was usually twelve, so that it became a 
common expression of Anglo-Norman law to say that a man freed 
himself from a charge by the twelfth hand, and this number pre- 
vailed equally on the continent. Long habit had taught men to 
regard it as the proper amount of evidence to establish the credi- 
bility of a person accused of an offence; and it was natural that 
the same number should be required when the witnesses came for- 
ward, not to speak to character, but to facts.” 

In an old tract published in 1682, entitled ‘*‘ Guide to English 
Juries,” and attributed to Lord Somers, it is said: ‘* In analogy, 
of late the jury is reduced to the number of twelve, like as the 
prophets were twelve, to foretell the truth; the apostles twelve, 
to preach the truth; the discoverers twelve, sent to Canaan, to 
seek and report the truth ; and the stones twelve, that the heavenly 
Jerusalem is built on; and, as the judges were twelve, anciently, 
to try and determine matters of law; and always, when there is 
any waging law, there must be twelve to swear in it; and, also, 





1Tr. by Jur., 17. 
2Midd. Ages, vol. II., ch. viii., 273 
8Tr. by Jur., 108, 109. 
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for matters of State, there were formerly twelve Councillors of 
State. And anything now which any jury can be said to do, must 
have the joint consent of twelve, else it is, in construction of law, 
not the doing of the jury, but of private persons, and void.” 

‘¢If the work of forming verdicts,” says Bentham,’ ‘* had been 
the work of calm reflection, working by the light of experience, 
in a comparatively mature and enlightened age, some number, cer- 
tain of affording a majority on one side, viz.: an odd number, 
would on this, as on other occasions, have been provided ; and to 
the decision of that preponderating number would of course have 
been given the effect of the conjunct decision of the whole.” 

Upon the whole, no very logical reason can, perhaps, be found 
for fixing the number of the jury at twelve. It was due, prob- 
ably, to some degree of fanciful, superstitious, or customary 
deference to or faith in that number, though it may be considered 
that that number affords a fair test in general of the average sense, 
intelligence and judgment of a commnnity. At all events, it is 
unreasonable to believe that the steady adhesion for five centuries 
or more to that number has not rested on a conviction that it af- 
fords at least as strong a guarantee as any other number could, of 
such results as the jury was at first fashioned and is still intended 
to secure in the administration of the law. 

It is of interest here to note an historical error connected witii 
trial by jury which still has the sanction of the great names of 
Blackstone and Hallam,—that the phrase judicium pariwm, or 
‘¢ judgment of one’s peers,” as used in Magna Charta, had refer- 
ence to trial by jury. The phrase greatly antedates Magna Charta, 
and judicium parium was a well-known and peculiar term applied 
strictly to the feudal procedure by which the lord with his vassals sat 
to try questions of title between others of his vassals. The phrase 
was current in France likewise long before any such institution as 
the jury existed. Moreover, at the time of Magna Charta, the 
jurors, so far as they were known at all in England, were merely 
witnesses deposing to {Acts with which they were familiar. How 
could their testimony have been called a judicium? Glanvill, in 
speaking of the verdicts of juries, says Stabit veredicto visineti, 
but in referring to the judgment rendered on the verdicts of juries, 
he says, secundum dictum visineti judicabitur. Coke, too, in his 
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Institutes, expressly distinguishes between trial by peers and trial 
by jury; and Forsyth points out that amongst the pares of the 
baronial courts the opinion of the majority prevailed — a charac- 
teristic never belonging to juries.’ 

This system or institution thus developed in England, was, of 
course, brought to this country, and from the earliest periods in the 
history of the States of the Union, it has had its place in civil 
and criminal procedure. Whatever the original nationality of the 
fo:nders of the several American colonies, so strong was the influ- 
ence of the English example that trial by jury soon became the 
law of all the colonies and the common right of all the people. 

No stronger proof of the value attached to trial by jury, and 
the universality of its adoption, can be adduced than the fact that 
the Constitution of the United States, as well as the present Con- 
stitutions of all of the States, as well as most of the successive 
Constitutions of the States, as they have been from time to time 
amended, revised or newly made and adopted, have in some form 
of express words decreed the inviolability and perpetuity of trial 
by jury. The terms used in the Constitution of the United States 
are, ‘In. all criminal prosecutions, the accused shall enjoy the 
right to a speedy and public trial, by an impartial jury of the 
State and district wherein the crime shall have been committed,” 
and ‘* In suits at common law, where the value in controversy shall 
exceed twenty dollars, the right of trial by jury shall be pre- 
served.” 

In a majority of the State Constitutions the broad provision is 
made that ‘‘ The right of trial by jury shall remain forever invio- 
late.” In nota few, provision is made that the jury shall be drawn 
from the county, district or vicinity in which the offence was com- 
mitted, the Constitution of Massachusetts in particular, declaring 
that ‘‘in criminal prosecutions, the verification of facts, in the 
vicinity where they happen, is one of the greatest securities of the 
life, liberty and property of the citizen.” 


Embedded thus in the historical foundations of the civil govern- 
ment and jurisprudence of the English people, entrenched behind 
the strongest and most permanent defences which the people of 
this country can erect — the organic laws and constitutions of the 
United States and of the several States—Trial by Jury presents 
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itself as one of the foremost features of the system of jurispru- 
dence under which the English race has been trained, concurrently 
with which it has gained its liberties, and through which it is be- 
lieved, as is evident, those liberties will in the future be preserved. 

We can, therefore, hardly put ourselves to a worthier or more 
useful task than that of inquiring in what lie the strength and 
value of this system, in what lie, perchance, its weakness and de- 
fects, what of it should be guarded and preserved, and what, if 
any, may be discarded or changed. 

Mr. Starkie’s definition of a jury is as follows:’ ‘* A jury, as 
now constituted, may be defined to consist of ‘‘ twelve men se- 
lected from the body of the community, and sworn to decide any 
disputed matter of fact by judging upon evidence lawfully sub- 
mitted to them.” 

If we mark closely this definition, we shall observe that the first 
idea it presents is that of a selected number of men from the body 
of the community. In theory, it is everywhere the aim to secure a 
fair average of the character, standing and intelligence of the com- 
munity. Such a body of men, if impartially and fairly chosen, be- 
comes in the first place fairly and strictly representative of the com- 
munity from which they are selected. The parties toa civil cause, 
the accused in a criminal cause, find themselves brought to the bar 
of a tribunal composed of men in general of like conditions in 
life, of like sympathies, situations and surroundings. Their acts 
are to be viewed and judged of by those who are capable of enter- 
ing into the special circumstances which are presented, of applying 
a standard of judgment and feeling which will be the result of an 
intimate and life-long familiarity with the conditions of life which 
are thus presented. 

The true standard of judgment in all cases, the true rubric of 
impartial conclusions, is the consideration, by those who are called 
to judge, of the proper interpretation and valuation of the specific 
facts brought beforethem. This isa faculty which is not develcped 
by mere intellectual ratiocination or mental capacity, is not the 
necessary or perhaps usual result of learning or wide observation, 
but comes best and most surely from the fact of life, habits, pur- 
suits, interests and sympathies which have been concerned with 
facts like those which are presented for jndgment. Such a capac- 
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ity or faculty of judgment may be said, in some large sense, to be 
instinctive, the unconscious dictate of habits, modes of life and 
thought which lie on the same plane with those of the parties 
whose controversies are to be determined. It is not in human na- 
ture to be content with the judgments of those who are far re- 
moved in modes of life, thought and action; and it is never to be 
forgotten that in the composition of the controversies which inev- 
itably arise in civilized society, that tribunal is to be most highly 
valued which not only renders just judgments, but judgments 
which seem just to those who are chiefly affected by them. It is 
the instinct of our nature to desire a sympathetic or kindred tri- 
bunal, not a tribunal that shall decide for us so much as one that 
shall decide from a practical familiarity with the conditions out of 
which the facts of a given case have arisen. 

A jury of one’s countrymen, the verdict of one’s fellow-citizens 
or neighbors, answers to this instinctive sentiment and demand. 
Such a tribunal will itself share in the good or evil flowing from 
its judgments. Such atribunal robs the disappointed suitor, or 
the convicted criminal, of those complaints and feelings of injury 
which will surely assert themselves if the tribunal be not of the 
body of the community where the facts arose. It is not the 
absolute wisdom of the jury, it is not the certainty that its 
conclusions will be consonant with the most carefully considered 
views of the most highly-trained minds, that gives to the jury 
its superiority as a practical instrument for the settlement of 
civil disputes or for determining the guilt or innocence of those 
charged with crimes, but it is because being actually representative 
of the community, it brings necessarily and unconsciously to its 
tesk the knowledge which comes of likeness of life, habits, pur- 
suits and sympathies, which is essential to the best practical results 
in its judgments, and still more essential to the peace, content and 
harmony.of the society most directly affected by its judgments. 

The mode of selection of jurors is likewise an essential element 
of the value of the system. Juries come not only from the body of 
the community where the facts arose, but they come at random and 
by the contrived chances of secrecy. The whole community of mature, 
self-supporting, independent citizens are the materials of our juries. 
It is not seldom suggested that if the best men of the community 
were alone selected, the results would be better. We may concede 
here that some indiv:dual cases might be more correctly deter- 
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mined, some miscarriages of justice be prevented, by restricting 
the range of choice of jurors, but if the highest average of good 
judgment in causes comes from the possession not so much of 
highly-trained intellectual faculties as from the instinctive sense 
and faculty of judging justly which grows out of an intimate 
knowledge of the life of the community where the facts arise, 
and if the stake which all duly qualified jurors must ordinarily 
have in the welfare of their community is the best safeguard we 
can set up against corrupt, partial or careless judgments of juries, 
then the rule which selects jurors by lot or chance out of the whole 
body of the community, and not from those having superior intel- 
lectual qualifications, is the rule best adapted to secure judgments 
conformable to the welfare of the community and the demands of 
truth and justice. 

Two other considerations implicitly involved in what has already 
been said may well be specified here: first, the fact that the jury 
is a constantly changing body, a strictly temporary and occasional 
tribunal as to its personnel; and secondly, the sense of safety and 
freedom which a tribunal chosen wholly from the community at 
large gives to its members. 

No feature of trial by jury is more unique than its constant 
change. A juryman is not an officer. He is not, even for the 
nonce, covered or adorned with any official insignia or rank. He 
has no tenure. The lot draws him to the jury today and tomor- 
row he returns to his wonted life and pursuits. He is a juryman 
solely by virtue and right of his membership of the community. 
He discharges only the duty of a citizen while he acts as a jury- 
man. He belongs to no class, to no profession; he has no char- 
acteristics in himself or by virtue of his duty and function as a 
juryman, which do not come solely from his character of citizen. 
By the very conditions of his eligibility to jury duty, he is simply 
one of the body of the community. He acts his part as a jury- 
man for an hour or a day and returns to the body of the commu- 
nity without mark, badge or trace of professional or official dis- 
tinction. 

If now it be true that civil liberty is the end of civil law and 
civil society, and if civil liberty reposes for its ultimate security on 
the capacity of the people at large to guard their rights and exer- 
cise their privileges, and not on the benevolence of rulers or 
elected officers, or the wisdom of legislators, then it is upon such 
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a representative body of the whole community as the jury presents, 
that we ought to, and must, rely for administering and enforcing 
the provisions of civil law and the machinery of civil society. 
Men sometimes say this is government by the lowest, not by the 
highest ; our answer is that it is the mass, the body of the com- 
munity, which most needs the protection of laws and their just 
administration ; that the wise, the learned, the rich, and those high 
in position, have other weapons to defend their liberties; but the 
body of the community needs to sway the power of the jury as 
the one instrument which has proved the people’s check to tyranny 
and their defence against despotism. No single feature of our 
civil life presents such freedom from officialism, from professional 
or class influences, and the influences of routine and artificial life, 
as the jury as now constituted in this country. No other agency 
may, therefore, be so safely relied on to enforce and administer 
those rules of property and of conduct, the infraction of which is 
the occasion and warrant of nearly all our civil laws and jurispru- 
dence. 


But I must not fail to draw attention to another notable function | 


and influence of the jury — its direct educating influence. I have 
already dwelt upon the fact that the very essence of trial by jury 
is the principle of fairness. ‘*The right of being tried, of hav- 
ing his dispute with another settled by his own fellow-citizens, 
taken indiscriminately from the whole mass, who feel neither 
malice nor favor, but simply decide according to what in their con- 
science they believe to be the truth, gives,” says another, ‘* every 
man the conviction that he will be dealt with impartially, and in- 
spires him with the wish to mete out to others the same measure 
of equity that has been dealt to himself.” 

The value of the jury as a social and political, as well.as a judicial 
institution, can hardly be denied by those who have well consid- 
ered the subject. So acute a student and observer of English and 
American institutions as Tocqueville has pointed out the greatly 
increased influence of trial by jury in its application to civil as 
well as criminal causes. When applied only to criminal causes, 
he says, the people see it in operation only at intervals, and in 
particular cases; they are accustomed to dispense with it in the 
ordinary affairs of life, and to look upon it merely as one means, 
and not the sole means, of obtaining justice. But when it em- 
braces civil actions, it is constantly before their eyes and affects 
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all their interests. ‘‘ The jury,” he continues, ‘‘ and especially the 
civil jury, serves to imbue the minds of the citizens with a part of 
the qualities and character of a judge; and this is the best 
mode of preparing them for freedom. It spreads amongst all 
classes a respect for the decision of the law.” ... . ** It clothes 
every citizen with a kind of magisterial office; it makes all men 
feel that they have duties to fulfil towards society, and that they 
take a part in its government; it forces men to occupy themselves 
with something else than their own affairs, and thus combats that 
selfishness which is, as it were, the rust of society.” 

But it is as an instrument of education that it calls out his most 
ardent admiration. He calls it a school into which admission is 
free and open always, which each juror enters to be instructed in 
his legal rights, where he engages in daily communication with 
the most accomplished and enlightened men, where the laws are 
taught to him in a practical manner, and are brought down to the 
level of his apprehension by the efforts of the advocates, the in- 
structions of the judge, and the very passions of the parties to the 
cause. 

And this is the political training which is indispensable to the 
security of self-government, that self-government which is the 
special form of our civil freedom. The jury is the most direct 
and patent exhibition of the principle of making the people the 
arbiters of all questions affecting their property, their liberties and 
their lives. 

There have doubtless been extravagant eulogists of Trial by 
Jury.” Its defects and limitations have been wholly lost sight of 
in admiration of some of its shining benefits. But when viewed 
with entire soberness of temper and judgment, when considered in 
a scientific or philosophical spirit as an actual institution, a part of 
the machinery for securing our common every-day rights and lib- 
erties and for protecting society and individuals against civil and 
criminal wrongs, it seems to me in the main to warrant our most 
cordial support and confidence. No substitute for it has been or 





iLa Dem. en Amerique, Tom. II, 188, 

2As witness this famous but preposterous utterance of Lord Brougham :—‘“ In my 
mind he was guilty of no error; he was chargeable with no exaggeration; he was be- 
trayed by his fancy into no metaphor, who once said, that all we see about us, Kings, 
Lords and Commons, the whole machinery of the State, all the apparatus of the sys- 
tem, and its varied workings, end simply in bringing twelve good men into a box.” 

Present Stale of the Law, Feb. 27, 1828, 
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probably can be devised which could bring to our society so much 
strength or to our liberties so much security. 


Undoubtedly one of the chief peculiarities of our jury system, 
as it now exists, is the requirement of unanimity in the verdict. 
This feature attracts and deserves careful consideration. In its 
origin, as has already been pointed out, unanimity, in the sense of 
an agreement of all the members of a jury, was not a requirement, 
nor was the requirement of the concurrence of twelve jurors 
universal and absolute until the reign of Edward III., in the first 
half of the 14th century. Thus, as we have seen, in the assise of 
Henry II., a concurrence of twelve jurors was essential, but if 
twelve did-not at first concur, other jurors were added until at 
least twelve agreed upon a verdict — a process called by the some- 
what sinister term of the afforcement of the jury, though no com- 
pulsion or violence was imposed on any juror by this process. 
But when we recall that at this period of the jury, the jurors were 
merely witnesses to facts within their own knowle.jge, we see that 
the concurrence of twelve jurors was in substance a requirement 
of the concurrent testimony of twelve witnesses to conclusively 
establish a finding upon the issue presented. The verdict of eleven 
out of the twelve jurors was likewise allowed till the time of 
Edward III. 

The rule of the concurrence of twelve jurors at a time when the 
jury was indeterminate in number was certainly a reasonable one 
in view of the fact that it was established when jurors were the 
only witnesses whose evidence was heard. But when the whole 
number of trial jurors was limited to twelve, and especially when 
jurors ceased to be witnesses and became only the judges of the 
testimony of others, the requirement of the unanimity of twelve 
was transferred and continued in spite of the essential and radical 
change in the constitution and function of the jury. 

We may say, therefore, that the requirement of unanimity of 
jurors was, in the original application to the jury as it now exists, 
due not to any settled or well-considered policy but to the accident 
that a similar rule had been previously applied when the jury was 
different in number and character. The original requirement 
meant simply that in questions of disputed facts the concurring 
testimony of twelve witnesses should be necessary to a verdict. 
The present requirement is that in questions of disputed facts 
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twelve jurors shall concur in their opinion of all the testimony pre- 
sented to them. As matter of history, therefore, as well as mat- 
ter of reason, the requirement of unanimity does not stand upon 
an equal basis of authority with the other features of the jury. 

When the question of the reasonableness of the rule of unan- 
imity is considered, it may at once be said that the rule is almost 
wholly exceptional in respect to judicial as well as other affairs. 
In our courts of common law and of equity, and in our Courts of 
Appeal, if judges differ in opinion, the opinion of the majority 
prevails, and if the judges in Courts of Appeals are equally 
divided in opinion, the judgment of the court below stands affirmed. 
In the House of Lords, sitting as a Court of Appeal, or for the 
trial of a peer, or on the impeachment of a commoner, a majority 
of one determines the verdict and judgment. In legislative or 
parliamentary matters of all kinds, as well as in popular elections, 
the rule of a greater or less majority universally prevails. 

The reasons which support the rule of unanimity are not with- 
out force. It often happens that it is the one competent, thought- 
ful, conscientious juror who by his dissent compels a full and fair 
consideration of the evidence, and thus becomes a safeguard 
against precipitancy and passion in the rendering of the verdict. 
The fact alone that unanimity must be reached before a verdict 
can be rendered, tends strongly, beyond doubt, to produce fair de- 
liberation and due discussion in reaching the verdict. This is 
an unmixed and unquestionable good. But the question remains 
whether an absolute agreement of the twelve ought still to be re- 
quired. I confess that in criminal cases I am strongly of the 
opinion that unanimity is the only safe rule. If the numerous in- 
stances of disagreements of juries whereby those who are believed 
to be guilty, go unwhipt of justice, are pointed to as results of 
this rule, the answer is that the cases are very few in which it is 
possible to affirm the guilt of those who thus escape. But more 
than this, it cannot be too often said, or too deeply impressed, 
that the object of our criminal law is not merely to procure con- 
victions of those charged with crimes, but it is to furnish a tribu- 
nal where the innocent will escape as well as the guilty be con- 
demned. The glory of our modern ameliorated criminal law and 
procedure is, above all, that it no longer aims primarily and prin- 
cipaily to secure the conviction of alleged criminals. Torture, the 
rack and the pulley, the inquisitorial examination of the accused, 
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were ihe fit instruments of ages when a trial was not so much an 
inquest or inquiry as a mode of legally condemning those whose 
cases were already prejudged. Individual human life and indi- 
vidual human liberty are sacred things. Nothing is more sacred 
except the lives and liberties of the whole community. The safety 
of society alone warrants criminal punishment. To convict 
and punish an innocent man is to do the gravest possible in- 
jury to the victim and to justice. No danger or exigency can 
warrant or excuse it, nor can any fancied necessity of society jus- 
tify the adoption of any rules which are likely to result in unwar- 
ranted and unjust convictions, and I am sure that the requirement 
that society’s great prerogative of criminal punishment shall not 
be exercised till twelve men sitting as a jury are persuaded by 
evidence that the real criminal is before them, is not too stringent 
a rule in behalf of the accused, nor too high a barrier against 
haste, prejudice, and the spirit of vengeance to which not individ- 
uals alone, but whole communities are so constantly exposed. 
The true maxim is that the judge is condemned, not when the 
guilty escape, but when the innocent suffer. 

The rule of unanimity has, however, been unreservedly con- 
demned by high authorities. Mr. Hallam.’ in his ‘* Middle Ages,” 
styles it ‘‘ that preposterous relic of barbarism ;” Mr. Starkie’ says 
‘¢the rule has descended to us in a state of unmitigated barbar- 
ism ;” and Professor Christian,’ the learned commentator of Black- 
stone, says ‘‘ The unanimity of twelve men, so repugnant to all 
experience of human conduct, passions, and understandings, could 
‘hardly in any age have been introduced into practice by a deliber- 
ate act of the legislature, and it remains to be seen whether the 
legislature will much longer tolerate such an anomaly.” 

But Forsyth, while pointing out and emphasizing the unreason- 
ableness of the rule of unanimity, admits that the countervailing 
considerations, such as we have just adverted to, render it wise 
and salutary to retain the rule in criminal cases, though he con- 
cludes his chapter on this topic with the remark that ‘it would 
perhaps not be difficult to prove that it is better to allow the opin- 
ion of the majority to prevail in both civil and criminal cases, 
than to demand unanimity in the former.”* 





1Supp. Notes, Mid. Ages, 262. 
2Tr. by Jur., 49, 

3 Vide Forsyth, Tr. by Jur., 209. 
41d., 211. 
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Civil cases, however, present other considerations, and in civil 
cases the report of the Parliamentary Commission upon the Eng- 
glish Courts of Common Law in 1830 seems to set forth well the 
reasons for a change and the extent and conditions of the change. 

‘‘ We purpose,” say the Commissioners,! ‘* that the jury shall 
not be kept in deliberation longer than twelve hours, unless at the 
end of that period they unanimously concur in applying for further 
time, which in that case shall be granted ; and that at the expira- 
tion of the twelve hours, or of such prolonged time for deliberation, 
if any nine of them concur in giving a verdict, such verdict shall 
be entered of record, and shall entitle the party in whose favor it 
is given to judgment ; and in failure of such concurrence the cause 
shall be made ‘‘ a remanet,” that is; a mis-trial. 

There is one other feature of our jury system on which I am 
moved to comment and criticism. I have heretofore adverted to 
the consideration that special intellectual, technical, or profes- 
sional training is not what we seek or need for jury service, or for 
its most efficient and satisfactory discharge, but there is a tolerably 
well-defined class of cases arising more frequently in the progress 
of the commercial life and development of recent years, of which 
it does not seem too much to say that they are in their nature unfit 
for jury trial. I refer to a class of cases thus described by a re- 
cent writer:’ ‘‘Cases involving large mercantile or shipping 
transactions, operations in stocks, disputes between great corpora - 
tions about matters of franchise, and others of similar kind, which 
may be characterized as causes arising from the investment and 
handling of large amounts of capital in active business.” 

Very few, comparatively, of any community have such knowl- 
edge of this class of transactions as is requisite to understand them, 
much less to pass upon them. The feeling and judgment, I be- 
lieve, is well-nigh universal with those called upon to conduct 
cases, as well as with the litigants therein, that such cases cannot 
be submitted to ordinary juries with the prospect of correct or even 
intelligent verdicts. To continue to require that such cases, in- 
volving questions not only of intricacy and compiication, but of a 
nature which lies outside the experience or observation of most 
men, and dependent for correct solution and decision not on prin- 
ciples of common sense or common experience bnt on the results 





1Vide Forsyth, Tr. by Jur., 209. 
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of minute, varied, complicated and involved sets or series of trans- 
actions, to be viewed not in general or loosely, but with strict 
reference to details and with knowledge and appreciation of most 
difficult and technical questions and rules of commerce and busi- 
ness,— transactions, too, extending often over many years and 
through many changes in the personnel of the actors,— to require 
sueh cases, I say, to be submitted to ordinary juries, is plainly, in 
my judgment, to submit to chance and accident what should pass 
under the scrutiny of minds fitted by some previous training or 
experience to treat them with intelligence. 

The legislation, statutory or constitutional, which shall aim to 
effect the change here contemplated, should, however, be most 
carefully guarded in its description of the excepted cases, in order 
not, under the guise of this reform, to parrow, in other respects, 
to the smallest extent, the province of jury trials in the full scope 
which they have hitherto been given in our jurisprudence. 


In the course of the historical development of trial by jury as 
respects its general constitution and functions, we have noticed 
three prominent stages; first, the jury as simple recognitors, se- 
lected because of, and acting throughout on, their own knowledge. 
of the subject of investigation; secondly, the jury exercising the 
mixed functions of recognitors on their own knowledge, and judges 
of the fact upon evidence laid before them; and thirdly, the jury 
acting solely as judges of the facts brought before them by the 
evidence of witnesses. It is, perhaps, impossible to fix an exact 
date when the jury as simple recognitors was first established, but 
if we-find its source as a well-defined part of English law in the 
assise of Henry II., about the middle of the 12th century, and if 
the period of the introduction of the second stage — the jury act- 
ing in part as recognitors and in part as judges of facts testified 
to them — be fixed, as Mr. Starkie fixes it, in the reign of Edward 
III., or a little before the middle of the 14th century, and if the 
date of the final and universal limitation of the function of the 
jury to the determination alone of questions of fact upon evidence 
submitted to them under the guidance of a judge, be fixed as the 
first year of the reign of Queen Anne, or the year 1702, we shall 
see that the first stage continued nearly two centuries, the second 
stage a little more than three centuries and a half, while the third 
stage has now extended over nearly two centuries,— the latter 
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period covering nearly all of what may properly be called the en- 
lightened development and humane amelioration of English law. 

That the limitation of the function of the jury to questions of 
fact is the result of the evolution or growth of our law for the last 
two centuries is high proof certainly of the wisdom and practica: 
value of this limitation. It may, in truth, I think, be regarded as 
the ripest and best fruit of our legal experience and reflection as 
applied to the trial by jury. It may be looked upon, too, as the 
result of mature and considerate reflection and purpose in contrast 
with some of the more fortuitous or accidental of the earlier forms 
and stages of the system. Lord Mansfield, near the close of the 
last century, declared that ‘* the fundamental definition of trial by 
jury depended on one universal maxim which admitted of no ex- 
ception,— Ad queestionem juris non respondent juratores ; ad quoes- 
tionem facti non respondent judices ;”' and I cannot hesitate to ex- 
press my own belief that the firm and unshaken establishment and 
continuance of this feature of trial by jury is the absolute condi- ~ 
tion of its permanent acceptance by any people who are intelligent 
and jealous of civil freedom. 

It is not, however, to be denied that this restriction of juries to 
questions of fact has been often represented as an encroachment 
upon the just province of juries. At almost all times, there may 
be said to be a feeling in many minds, amounting at times toa 
popular impression or sentiment, that all questions, especially in 
criminal cases, should be submitted to the jury. It seems 
clear, however, that the very characteristics of a jury which 
render it a fit instrument for solving questions of fact,— its 
constant familiarity and sympathy with the common life, motives, 
habits and feelings of those who for the most part are engaged ia 
litigation or affected by criminal proceedings, its free and unoffi- 
cial character, its freedom from the influences of class or profes- 
sional training and instincts, the brief, almost momentary period 
of its service and its quick disappearance into the indistinguish- 
able mass of its fellow-citizens,—all these incidents and qualities 
of the jury actually unfit it for the function of determining what 
is the law which sball govern a case and in the light of which the 
facts are to be weighed and applied. 

It is not needful here to raise any question of the relative im- 
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portance of the functions of the court,or judge on the one hand, 
. and of the jury on the other, for it is certain that these functions 
are essentially dissimilar. The law is, and must ever be, an aggre- 
gation of rules and principles requiring for its knowledge and ap- 
plication the most disciplined mental faculties and much special 
and technical training. The law, too, especially our law, whose 
glory it is that it has sprung by a free and natural process from 
‘the life and wants of the people, is linked together from generation 
to generation through centuries of unbroken evolution. No branch 
of our law is without its special history and its accumulated liter- 
ature and learning. Precedent is the ligament that binds it into 
an intelligible and consistent whole. 

That the English doctrine of Precedent, or the controlling force 
of established rules and decided cases over subsequent cases, is 
not thus esteemed by some even of the legal profession, is well- 
known. Ata recent session of the American Bar Association this 
doctrine was thus characterized by a learned and eminent lawyer,— 
‘*¢ Our progress in law reform is slow,” said he, ‘‘ and slow for the 
most part because we are dragging the old fetters of precedent 
and tradition, instead of boldly and freely abandoning the past 
and taking as our guides our present free thoughts and aspirations 
and hopes.” Against all such passionate, though eloquent and 
enticing appeals, I would oppose what I believe to be the conclu- 
sions of reason and of history, that the doctrine of precedent or 
authority is at all times essential to the idea of the law, and that 
its prevalence in English jurisprudence is perhaps the most potent 
cause of the present superior value and influence of English law. 

It will not be needful to consume time in demonstrating that to 
commit the law to juries is to destroy the possibility of the regu- 
lar or effective application of the doctrine of stare decisis. ‘To 
retain and apply this doctrine when juries become judges of the 
law as well as the facts, would require of juries much of the same 
special training and high mental power which the office of a judge 
now demands. It would commit to the decision of an unskilled 
body of citizens the determination of what our law and jurispru- 
dence is today; and it would commit to a like unskilled body 
tomorrow the question of what our law and jurisprudence shall 
then be. 


The close of the 18th century witnessed a contest in England 
co..cerning the powers of juries, which, having ended in a victory 
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for the juries as well as for popular rights, is often referred to as 
in some way an evidence that an enlargement of the powers of 
juries is an advance in the security of the people’s liberties. 

But the struggle for the rights of juries in criminal informations 
or indictments for libel, was not a struggle for the power of juries 
to determine the law of libel, that is, what constituted a libel or 
libellous publication as matter of law. It was rather a struggle 
for the right of juries upon the facts as given in the testimony 
and the law as laid down by the court, and upon a plea of ‘not 
guilty,’ to render, as in other cases, a general verdict of ‘*‘ guilty” 
or ** not guilty ;” and the victory won for juries was only the estab- 
lishment of the right of the jury not merely to pass upon the fact 
of publication and the truth of the inuendoes of the record, but 
to find upon the whole matter in issue, and such is the scope and 
limit of Fox’s Act of 1792 which closed the struggle. The 
result was in truth a restoration or relinquishment to the 
jury of powers which logically and reasonably belonged to them 
in cases of libel as in other cases. Such is the express tenor of 
Erskine’s famous argument in the case of the Dean of St. Asaph. 
‘¢ My first proposition,” said the great advocate,’ ‘* is that when a 
bill of indictment is found, or any information is filed, charging 
any crime or misdemeanor known to the law of England, and the 
party accused puts himself upon the country by pleading the gen- 
eral issue — not guilty —the jury are generally charged with his 
deliverance from that crime, and not specially from the fact or 
facts in the commission of which the indictment or information 
charges the crime to consist.” 

The correct statement, therefore, of the function of the jury in 
the American system of trial by jury is this: That upon the evi- 
dence presented and admitted by the court, the jury has the power 
and right to find a verdict upon the whole issue; that is to say, 
whether upon the facts as determined by themselves, and upon the 
law as stated to them by the court, they will find for the plaintiff 
or the defendant, or in criminal cases, guilty or not guilty. 
‘To this the exceptions in this country are so few and slight as 
hardly to merit attention here or to modify this general statement 
of this feature of the American system of trial by jury. 

A somewhat compendious and accurate statement of the law on 
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this point as it prevails now in most of our states, is the follow- 
ing, which I quote from the proposed Code of Evidence of this 
State. 

*¢ All questions of law, including the admissibility of testimony, 
the facts preliminary to such admission, and the construction of 
statutes and other writings, and all other rules of evidence, are to 
be decided by the court, and all discussions of law addressed to 
it. And whenever the knowledge of the court is made evidence 


of a fact, the court is to declare such knowledge to the jury, who 
are bound to accept it.” 

*¢ All questions of fact, other than those mentioned, are to be de- 
cided by the jury when a trial is had, and all evidence addressed 
to them except as otherwise provided in this Code.” 


Nothing, it must have been observed, has been or is now more 
constant or conspicuous in the constitution of the Trial by Jury 
than the complete identity of the jury with the great body of the ° 
people. It has been, in this view, well called “ the country,” the 
real representative of the average or common people. In its first 
form — while the jury were only a body of sworn witnesses — 
naturally the only qualification of jurors was that they should be 
freemen, and not villeins; and when it took on its permanent 
-form and function —a body of twelve men empowered and sworn 
to make true deliverance upon the evidence legally presented and 
the law as delivered by the Court or Judge,—it was by choice, by 
lot or chance, from the whole mass of qualified citizens of the 
country, that the jury was chosen. 

In addition to this general fact, there are some special circum- 
stances which ordinarily have the effect of still further limiting the 
range of choice of jurors to the commonalty, using this word to 
designate, according to Webster, ‘‘ that part of the people who 
live by labor, and are not liberally educated, nor elevated by office 
or professional pursuits.” Of these circumstances, three may be 
named here: first, the usual exemptions and disqualifications from 
jury duty include all our higher executive public officers, members 
of the legislature, judges and clerks of courts, clergymen and 
those acting as ministers of any religion, physicians and surgeons, 
attorneys and counsellors-at-law, professors and teachers, superin- 
tendents, engineers and their assistants engaged in the public ser- 
vice or in the regular service of common carriers, telegraph 
operators and officers of the militia performing military duty. 


Add to these the exemptions granted by the laws of the United 
P ; 
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States, and it will be seen how considerably the range of choice is 
restricted to what we may call the common people: secondly, 
the time required for the discharge of jury duty and its meagre 
compensation, and the consequent sacrifices it imposes, indice 
the greater part of our citizens engaged in large and active busi- 
ness pursuits, to seek to evade jury duty, and it is observable 
everywhere that such classes do succeed to a great extent in es- 
caping from this duty: thirdly, jury duty in its nature and inci- 
dents, can have of itself little or no attraction for the more culti- 
vated classes. The inevitable tedium of ordinary civil trials, the 
repulsive nature of many criminal trials, the physical hardship 
of others, and the irksome sense of responsibility which is found 
by experience to press upon the conscientious juryman, render the 
service one from which the best men are apt to shrink and to seek 
exemption. There remains, therefore, as the body from which our 
jurors are generally taken, comparatively few except those whom 
we have called, for want of a better term, the commonalty. 

One obvious result of this general fact — a result which is often 
made a reproach of the system of trial by jury — is that the jury 
shares to the full in all the limitations of the great body from 
which it comes — in all its ignorance, all its prejudices, its emotions 
and passions, its inveterate tendencies, and its passing whims or 
fancies. It is in the strictest sense—in a sense far more strict 
than any other selected body gives us — the people. 

Here, then, we have a body apparently not fitted to any high 
degree for the delicate and solemn duty of administering civil jus- 
tice, and liable to be moved by prevalent popular impulses which 
sometimes are cruel, passionate and vengeful, and at other times 
weak, forgetful of the public weal, and responsive to public clamor. 
I do not seek to hide this practical, well-observed fact. The 
jury is at all points tempted as the people are. Like the people, it 
sometimes fails almost wholly to do justice or to promote the pub- 
lic good. This country has seen, and now sees in some of its 
parts, juries letting go popular criminals, standing in awe of mobs 
and law-breakers, or cringing before powerful and rich malefactors. 
But consider for a moment the nature of our society and gov- 
ernment. Freedom aud self-government are our aim, our method 
and our boast. Freedom involves the possibility, the probability, 
the certainty of its abuse. Freedom, guided by corruption and 
passion, has painted some of the ghastliest scenes in history. We 
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know well that popular freedom and popular institutions are safe 
only when the balance of popular sentiment and purpose is toward 
order and justice. We recognize the fact that intelligence and 
virtue must make and save the State, but we know as well that 
our fabric of government rests on the people — ‘‘ government of 
the people, by the people and for the people,” to put it all in the 
phrase which Abraham Lincoln did not originate, but did conse- 
crate. ‘The people commit follies ; great waves of wickedness and 
wrong sometimes sweep them far from their moorings. Still do 
we not cry, ‘* Long live the people?” For my own part, my faith 
in the great tenet of government by the people is well-nigh as in- 
vincible and unbounded as my faith in the wisdom and goodness 
of the Divine government over all. ‘‘ The cure for the ills of 
Freedom,” as Macaulay has told us, ‘‘is Freedom.” ‘* The test of 
freedom,” says Emerson, ‘‘is the only test permissible in our 
country.” ‘‘If,” said Theodore Parker, ‘‘the inconveniences of 
freedom distress you, you have your remedy in going to a mon- 
archy.” ‘‘ The propositions of civil equality and self-government,” 
said Mr. Lincoln in his debates with Douglas, ‘ are our creed, and 
we must take what they bring—the bad as well as the good. Our 
part is to make the bad as small as we can.” 

So it is with juries, which are always a part of the people. 
Juries are always precisely as good as the communities from which 
they come. The follies they commit cannot be prevented except 
by the same people of whom they are the exact representatives. 
No guards can be devised against such results except the virtue 
and intelligence of the people. Freedom fettered, is slavery, and 
not freedom. Fixed institutions, regular forms and methods of 
action are not fetters, but the tried means of freedom. When, 
therefore, I hear the jury system decried in view of some 
great miscarriage of justice like the Star Route Trials, I try to re- 
member that it is better, infinitely better, that the people should 
rule ill than that a despot should rule well, and that trial by jury 
is no more exposed to abuses than are all our methods of freedom 
and self-government. 


A study of the whole field of inquiry and research involved in a 
proper discussion of our system of trial by jury, will disclose the 
fact which might well have been anticipated, that this system has 
been the special mark of criticism, opposition, contempt even, at 
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the hands of a long.and unbroken and still continuing line of legal 
reformers, precisians, sciolists, closet-students and doctrinaires. 
The type of these is Anacharsis of Athens, who one day went 
into the forum to hear a cause argued and when asked what he 
thought of Athenian liberty, said, ‘‘ 1 think wise men argue causes 
and fools decide them.” Trial by jury has lived and flourished, 
nev ertheless, in spite of this long procession of antagonists, be- 
cause, »s Mr. Burke has said of the British Constitution, * its 
roots strike deeply into the firm soil of our English nature as 
trained and nurtured by the strong influences of a history in which 
it has somehow always seemed to the popular eye and sense to 
stand for the rights of the people against priestly encroachment 
and royal prerogative.” Half, perhaps more, of its value today, 
I unhesitatingly concede and insist, is-due to its historical affinity 
with the last five or six centuries of our English and American 
history. But surely he has read history or studied human nature 
to little purpose who has not perceived that the correspondence of 
institutions with the thought and aspiration of society, is the 
nearest approach to infallible proof of the value and perfection of 
such institutions; that innovation is not true progress; that, in 
truth, the best and greatest part of true progress consists in truc 
conservatism ; but that it is equally clear that blind attachment or 
unreasoning adherence to institutions even when consecrated by 
time and familiarity, is not true conservatism. No finer expres- 
sion of the proper blending of these two qualities or states of 
mind, has ever been given than the great Apostle’s, ‘* Prove all 
things, hold fast what is good.” 

Certainly, no one who enters upon an examination of our sys- 
tem of trial by jury should fail to take note of the opinion not 
seldom expressed, and doubtless far more widely felt, by some of 
the most intelligent and thoughtful, that the system is unequal to 
the demands of many occasions which arise in modern life when 
widespread forms of crime seem to have poisoned the air and 
dulled the popular sense of order, law and justice. Such critics 
and observers can point, as we have seen, to some startling lapses 
of juries in dealing with criminals who have entrenched themselves 
in some sort in the very citadels of power, who have seized upon 
some of the chief agencies of popular government and corrupted 
the very sources of public justice. For considerable periods in 
our recent history, the taint and blight of corruption has seemed 
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to fall upon communities to such a degree as to make it doubtful 
whether juries could be found who by their verdicts would arrest 
the evils and crimes which were so dominant and pervasive. 
If there be ground at times for the fear that the people, through 
the craft of leaders, the indifference and unconcern of the better 
classes, the ignorance and corruption of the lowest, may put in 
peril the great and permanent interests of society, and if it be 
‘true that in such crises, juries are specially liable to yield to the 
prevailing tendencies, I think, nevertheless, we are warranted in 
a firm faith based on the sum of all our later experiences, that 
after all, the people at large, the body of our communities, of 
which juries are a constant part, are still and will be in the future, 
equal to the stern task of upholding the laws and punishing popu- 
lar crimes. 

But I know of no way in which I can at once present the 
grounds of this faith, and an exhibition of the working and power 
of our jury system today, so well as by a brief summary of a very 
recent effort through the agency of jury trials to bring to punish- 
ment the authors and actors in a vast scheme of bribery and cor- 
ruption in the city of New York. 

In 1884 the Board of Aldermen or Common Council of the 
city of New York consisted of twenty-four members,—one mem- 
mer for each city ward. The Board had power to grant franchises 
for the use of the streets of the city for railroads, the Mayor hav- 
ing the usual veto power and the Common Council the power of 
passing a measure over the veto. The franchise to establish and 
run a railroad through Broadway below 14th Street, had been 
eagerly sought by several corporations and capitalists, and among 
others by Jacob Sharp, an experienced lobbyist, a grasping money- 
getter, a cynical and stolid believer in the maxim that every man 
has his price. Though one million of dollars had been offered by 
another party for the Broadway franchise, the Common Council 
voted to give it, without compensation to the city, to the corpora- 
tion at whose head was Jacob Sharp. The resolution of the 
Council was vetoed by the Mayor and injunctions of the courts 
were interposed. On the 30th of August, 1884, a special meeting 
of the Aldermen was hastily called at which —the opposition of 
other interests and especially of those who had obtained injunc- 
tions, having been bonght off by lavish expenditures of money, 
under the guise mainly of counsel fees—the Common Council hur- 
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riedly passed over the Mayor’s veto the resolution giving the fran- 
chise to Jacob Sharp’s corporation, only two of the Aldermen 
opposing the grant. ; 

From the first, the belief that this result was secured by stupen- 
dous bribery was. nearly universal, and by means of a legislative 
investigation in the winter of 1885-86, many of the features of 
such bribery were laid bare. In March, 1886, the matter was in- 
vestigated by the Grand Jury of the County of New York, the 
result being the finding of indictments subsequently against twen- 
ty-one of the twenty-four Aldermen for receiving bribes, and at a 
later period against Jacob Sharp and three of his associates for 
giving bribes. 

It is proper here to call attention to the wide-spread power of 
the combination which effected this great criminal exploit. In the 
first place, the Aldermen, with the exceptions noted, were the ripe 
legitimate fruit of the corrupt and corrupting political methods of 
our great commercial metropolis. Each Alderman was the local 
chief of his party, the head of a great body of janizaries banded 
together for the purpose of grasping and holding the spoils of 
party victory —the emoluments of office and the incidental 
chances for other plunder and profit. It is hardly possible to 
overstate the extent and intricacy of the ramifications of the in- 
fluence of these party leaders thus made legislators for our greatest 
city. The community was appalled at the magnitude of the crime 
believed to have been committed, and looked with a sort of de- 
spairing incredulity on all efforts or thought of efforts, made to 
bring these master-criminals to punishment. Certainly no circum- 
stances could well be imagined more likely to defeat convictions 
before juries of the city and county of New York than the cir- 
cumstances existing at the time when the work of prosecution 
was begun. Fortunately for public justice, the prosecuting offi- 
cers of the county were men of great skill and ability, and di- 
rected their efforts, with apparent singleness of purpose, to the 
discovery of the real facts and the relentless trial of the accused 
upon the law and the facts. But it will be remembered by all who 
watched this struggle that the jury of the vicinage, drawn as it 
must be by lot from the whole body of qualified citizens — the con- 
stituents and fellow-partisans, as a majority of them must have 
been, of the accused Aldermen— was pointed to as the weak, 
probably the fatal, spot in the machinery of criminal prosecution. 
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It is necessary to pause here a moment to describe, as briefly as 
may be, the jury system of the city of New York. ll trial jurors 
in that city are selected not as in other parts of the state, nor as 
generally in other states, by the ordinary officers of the town or 
city, but by a single officer, called Commissioner of Jurors, ap- 
pointed by the Mayor. This fact, I think it is generally conceded, 
has, or is calculated to have, an unfavorable effect upon the selec- 
tion of trial jurors, because the Commissioner is regarded as a 
partisan appointee, and in fact owes his position to partisan influ- 
ences, and it is certainly noticeable that in the trials which we are 
now considering the Commissioner of Jurors fell under the grave 
censure of the Court as well as of the public. 

The qualifications of jurors in the city of New York are in gen- 
eral those of other localities,— male citizens, between the ages of 
21 and 70, owners of $250 worth of property, or husbands of 
wives who are such owners, not infirm or decrepit, intelligent, of 
sound mind and good character, able to read and write the Eng- 
lish language understandingly. These qualifications show at once 
how much depends in the selection of jurors on the integrity and 
impartiality of the Commissioner of Jurors, and how difficult it is 
for the most vigilant prosecuting officers to exclude all incompe- 
tent jurors from the panels when once admitted to the list by the 
Commissioner, and it should be remembered that the difficulties of 
the prosecution of the accused Aldermen were greatly increased 
by the careless or corrupt manner in which the Commissioner ap- 
pears to have done his work. 

There seems to be a popular impression that the right of chal- 
lenge of jurors, and the grounds and practice of challenge, in the 
city of New York are somehow more loose and favorable to the 
accused than they should be or than they are elsewhere. This im- 
pression, in spite of the success of the Aldermanic prosecutions, 
apparently remains in many minds as a reproach to the system of 
trial by jury. No good ground appears to exist for these animad- 
versions. The right and grounds of challenge to individual jurors 
in the city of New York do not differ essentially from those gen- 
erally prevailing and sanctioned by the best practice elsewhere. 
The number of peremptory challenges allowed to either party in 
capital cases is 30; in cases punishable by ten years imprisonment 
or more, 20; in all other cases, 5. Causes of challenge are of 
two kinds, (1) for implied bias, (2) for actual bias; implied bias 
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arising from facts which the law regards as disqualifying one for 
jury duty, as consanguinity or affinity to the accused, or conscien- 
tious opinions which would prevent one from finding the accused 
guilty ; actual bias arising from the existence of a state of mind 
on the part of the juror which satisfies the Court that the juror 
could not or would not impartially try the issue. And here it is 
specially to be noted that the Code of New York in terms provides 
that ‘‘ the previous expression or formation of an opinion in refer- 
ence to the guilt or innocence of the defendant, or a present 
opinion or impression in reference thereto, is not a sufficient 
ground of challenge for actual bias, if the juror declare on oath 
that he believes that such opinion or impression will not influence 
his verdict, and the Court is satisfied that he does not entertain 
such a present opinion or impression as would influence his verdict.” 
Could any more reasonable provision be devised or one better 
suited to admit intelligent, law-loving, crime-hating citizens to the 
jury box? One would imagine, in reading many newspaper com- 
ments on the selecting of the juries in the Aldermanic cases, that 
our law had been framed to exclude al] intelligent citizens, espec- 
ially all readers of newsp2zpers. Nothing could be further from 
the fact. The fact that one has read all the newspaper reports 
and comments of an alleged crime, together with the fact that 
such reading has resulted in an opinion of the guilt or innocence 
of the accused, does not support a challenge or exclude one from 
the trial jury, unless the proposed juror either confesses he cannot 
find an impartial verdict, or the Court upon the evidence decides 
that he cannot render such a verdict. It is certainly indisputable 
by thinking men that in either of the latter cases the challenge 
should be sustained. 

With these remarks on the jury system of New York city, bear- 
ing in mind the character of the Aldermanic crime, the relations 
of the accused to their several constituencies, the solidarity of 
their interests as defendants — twenty-two well-known leading pol- 
iticians, the choice of a majority of the citizens as city legislators, — 
the fact that the accused had the money —four or five hundred 
thousand dollars — which they had corruptly got, in their pockets 
for their own defence, the slipshod manner, to use no harsher 
word, in which the selection of jurors was made by the Commis- 
sioner, let us now see how the system of trial by jury stood the 
strain put upon it. 
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A few statistics will be useful here.’ Four trials of indicted 
Aldermen and one of the briber, Sharp, have taken place. The 
first Aldermanic trial was begun May 10, 1886, the jury was com- 
pleted on the 13th, a verdict of guilty was given on the 15th. 
The second trial was begun November 15, 1886, the jury was com- 
pleted on the 17th, and on the 24th the jury disagreed and were 
discharged. A second trial of the same case was begun Novem- 
ber 29, 1886, the jury was completed December 8th, the verdict of 
guilty was rendered on the 15th. The third trial was begun Jan- 
uary 24, 1887, the jury was completed on the 27th, the verdict of 
guilty was given February Ist. The fourth trial was begun Feb- 
ruary 28, 1887, the jury was completed March 18, the jury dis- 
agreed and were discharged on the 23rd. 

It will be seen that the whole number of days occupied by these 
four trials and one re-trial, including Sundays, holidays and ad- 
journments, was 61, or about 12 each. I regret I have not suc- 
ceeded in ascertaining the exact number of full court days 
occupied, but my best information fixes it at about 46, or an 
average of about 9 days to each trial. 

It will be seen, too, that the time occupied in selecting the jury 
gradually increased as the trials went on—and this for obvious 
and unavoidable causes — from two or three days, as in the first 
two trials, to not less than two weeks in the trial of the fourth of 
the Aldermen. 

It should be said that the cause of the mis-trial or disagreement 
in each instance appears to have been the reluctance of the jury 
to convict upon the evidence of the perjured accomplices of the 
accused — a reluctance not surprising nor unusual, since there are 
conflicting views among courts and text-writers in respect to the 
required amount and nature of the corroboration of such evidence. 
I am not aware that any corrupt or improper motive has been 
charged upon either of the disagreeing juries. 

It is of interest also to note that in the fourth trial the whole 
number of jurors summoned was 324, the whole number examined, 
205, while the prosecution exercised 13 of its peremptory chal- 
lenges and the defence only 6; that in the fifth trial the whole 
number of jurors summoned was 1,050, the whole number exam- 
ined, 594; the prosecution exercising 17 peremptory challenges, 
and the defence 20. 


1[ wish to acknowledge my indebtedness to the special kindness of Mr. District 
Attorney Martine of New York city for most of the statistics given here. 
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The trial of Jacob Sharp was begun May 16, 1887, the jury was 
completed June 15th, and the verdict of guilty was given June 
29th. In this trial the whole number of jurors summoned was 
2,100, the whole number examined, 1,196; the prosecution exer- 
cising 15 peremptory challenges, and the defence 20. In this 
case, 44 calendar days elapsed from the beginning to the end, and 
if I am correctly advised, 31 full court days were consumed, 22 of 
which were occupied in selecting the jury. 

Thus it appears, that in these five trials and one re-trial, about 
90 days were actually occupied, about 4,524 jurors were sum- 
moned, of whom about 2,610 were examined in order to secure 
six panels, or 72 in number, of trial jurors, 

Before these jurors thus selected, four convictions were secured 
— three of the bribe-taking Aldermen, and the arch-briber—while 
one mis-trial of an Alderman occurred. a 

The present fate of the whole twenty-two bribe-takers and the 
four bribe-givers who figured in this remarkable drama, reads like 
a page of romance, like some old poetic record of Nemesis, Of 
the twenty-two Aldermen who in 1884 stalked in lusty pride of 
power through the City Hall, three are now in Sing Sing; four are 
fugitives in. British dominions; four, as the price of immunity 
from prosecution, have subjected themselves to the refined torture 
of testifying as witnesses to their own perjury and degradation ; 
two are dead; one has been judicially declared insane; one not 
indicted, is kept under surveillance as a witness; and six are 
awaiting trial upon evidence which probably no one doubts will 
send them to keep company with their three comrades at Sing 
Sing, whenever the exigencies of the District Attorney’s office 
shall make their trial possible. 

Of the four bribers who stood on the pinnacle of fancied success 
in their great exploits in 1884 — the goal of a thirty years’ strug- 
gle —one at 78 years of age is under sentence to Sing Sing; one 
is dead; and two are awaiting under enormous bail-bonds their 
trial and almost certain conviction. 

This concrete example, this brilliant, and can I not say? con- 
clusive, vindication of the adequacy of our present jury system to 
accomplish the purposes for which it exists, is worth more as 
evidence and argument in this discussion than all historical exam- 
inations or learned treatises upon trial by jury. No institutions, 
no machinery of government, are or ever will be automatic or self- 
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executing. Behind the best institutions, the best laws, the best 
machinery, there must be men. These not only ‘‘ constitute a 
State,” but they alone can make laws and institutions effective for 
good. If ever the people become corrupt, or if not corrupt, neg- 
ligent of duty to a degree that permits corrupt men to control the 
machinery of government and the administration of the law, no 
laws or institutions will longer execute justice or uphold free gov- 
ernment. But if the most we can expect of laws, institutions, 
governmental machinery, or jurisprudence, is to be servicable 
agencies in the hands of the people, adapted to secure liberty and 
justice. when operated and applied to that end, then this example 
may long teach and assure us amidst many lapses and miscar- 
riages arising from the temporary apathy of the people or the cor- 
rupt or partisan efforts of public officers, that trial by jury in the 
hands of fearless judges, and vigilant and competent prosecuting 
officers, is still fitted and adequate to punish wrong-doers, to protect 
the innocent, and to set those stern examples of retributive and 
vindicatory justice which are apparently sometimes necessary to 
the life and purity of civil society. 


Ladies and Gentlemen of the Association: I trust it has 
been already clearly seen how little faith I have in any legal or 
jurisprudential changes which do not connect themselves naturally 
and organically with the Past. The genius of our race, in con- 
trast to that of the French and some others is, as Mr. Lowell has 
put it,’ our ** profound disbelief in theory,” and our disinclination 
to ‘* commit the folly of breaking with the past.” ‘* Our fathers,” 
he remarks, ‘* were not seduced by the French fallacy that a new 
system of government could be ordered like a new suit of clothes. 
They would as soon have thought of ordering a suit of flesh and 
skin.” So wide is the range and application of this thought be- 
yond the one topic which we have been considering, that I beg to 
close with a word of a great Englishman who sometimes, if not 
always, puts great thoughts into the most powerful English now 
written. Jobn Ruskin has said: 

‘*¢ All the best things and treasures of this world are not to be 
produced by each generation for itself; but we are all intended, 
not to carve our work in snow, that will melt, but each and all of 
us to be continually rolling a great, white, gathering snowball, 





1Democ. and other addresses, 29. 
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higher and higher, larger and larger, along the Alps of human 
power. Thus the science of nations is to be accumulative from 
father to son; each learning a little more ; each receiving all that 
was known, and adding its own gain. The history and poetry of 
nations are to be accumulative; each generation treasuring the 
history and songs of its ancestors, adding its own history and its 
own songs. And the art of nations is to be accumulative, just as 
science and history are; the work of living men not superseding, 
but building upon, the work of the past; all growing together into 
one mighty temple; the rough stones and the smooth all finding 
their place, and rising, day by day, in richer and higher pinnacles 
to Heaven.” 














— 
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2. THE LAW’S UNCERTAINTY. 
BY THOMAS THACHER, ESQ., OF NEW YORK. 


(Read Thursday, September 8.) 


The movement for codification of the Common Law in this State, 
so radical in its aim, and so nearly successful, has found its 
strength in the common notion of the law’s uncertainty. The 
advocates of codification have not had to prove the fact or the evil 
of uncertainty in the law. These have been generally assumed, 
and discussion has been confined almost exclusively to the pro- 
posed remedy, the benefits promised and the evils pred-cted. 

Indeed, the remedy came so near being administered before those 
opposed to it awoke and bestirred themselves, that it was perhaps 
too late to ask for a careful diagnosis, for a thorough examination’ 
into the existence, the nature, location and causes of the supposed 
disease. The cup was almost at the lips of the patient. To stay 
the hand that held it, the remedy itself must be denounced, its 
dangers shown, and fear of it created. 

So it has happened— somewhat strangely it at first sight 
appears — that the evil, the common idea of which has so nearly 
caused so great a revolution in the jurisprudence of this State, has 
itself escaped analysis and careful study. 

It is the purpose of this paper to turn attention to this evil — 
the uncertainty of the law—and to the common idea of it. It 
may be that it will appear that the movement for codification has 
received support from this source, to which, without regard to pos- 
itive dangers in the remedy, it is not entitled. But aside from the 
question of codification, an evil so commonly accepted should be 
investigated, its causes should be studied, that whatever remedies 
these causes may point to, may be applied. If codification be 
among the remedies thus pointed to, well. But the inquiry should 
not be restricted to the question of the advisability of codification. 

The law is uncertain. It is easy to assert this, impossible to 
deny it. But the language carries several different ideas. ** The 
law” has many meanings. Sometimes it means the machinery of 
justice, with the methods and agencies of procedure and adminis- 
tration; sometimes the sum of the rules and principles of juris- 
prudence ; and sometimes the grand total of all these. It is man- 
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ifest that before any particular conclusion can be derived from the 
proposition that the law is uncertain, it must be determined in 
what sense the phrase ‘‘ the law” is used. That the law is uncer- 
tain because of the methods of administration, or because of the 
necessary elements of human weakness therein, argues nothing as 
to judicial rules and principles ; and on the other hand uncertainty 
in the principles of the law cannot point to reforms in mere pro- 
cedure. Yet, it is believed that the movement for codification of 
the common law has obtained support from many whose notion of 
the uncertainty of the law involved no charge against the princi- 
ples of the common law, but only against administration and 
procedure. 

Again, the law, meaning the body of rules and principles, is 
made up of two parts, statutory and judiciary law. The proposi- 
tion that the law is uncertain, even if it be understood that by 
***the law” is meant the body of rules and principles only, does 
not prove necessity for reform in either branch, until it appear that 
the uncertainty arises in the same branch. And yet uncertainty 
growing out of the construction of statutes has, undoubtedly, been 
made to contribute to the success of a movement, the purpose of 
which is to extend the field of legislation, and thus to increase the 
number of statutes to be construed. 

It is quite manifest that if the law in any sense is made up of 
many parts, the popular cry that the law is uncertain does not 
point to need of a remedy in any particular part. The various 
causes of this cry, so far as they are legitimate, must be sought 
out, and remedies must be applied here and there according to the 
location and character of the causes discovered. 

Nor must it be forgotten that every popular cry, though to some 
extent justified, is more or less the result of error. The popular 
cry against the law’s uncertainty is largely caused by disappoint- 
ment or a desire to excuse individual failure. Rather than confess 
his own fault, the disappointed litigant indulges in wholesale and 
illogical attack upon a system of jurisprudence which is the out- 
come and the pride of centuries. 

Little more can be done within the limits of this paper than to 
suggest the possibilities of the analysis and examination to which 
attention has been called. But at least some of the legitimate 
bases of the common notion of the law’s uncertainty, some of the 
various causes of the uncertainty which really is found in the 
law, and some remedies, may be pointed out. 
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In the first place, there is uncertainty in the law, according to 
the common conception, which does not really belong to the law 
even in the broad sense of that term, and for which, in the nature 
of things, the law can afford no relief. This specially appears in 
regard to facts and the evidence of facts. The law, whether in 
the courts or in the office, deals with facts. The facts and the 
evidence by which the facts are made to appear are, of course, 
beyond its control, and uncertainty so far as caused by doubt as 
to what the facts are or as to what evidence of the facts can be 
obtained is clearly not chargeable to the law. It is in a sense 
uncertainty in law; it is perhaps the most important element of 
uncertainty as to the result of litigation, but it is not of the law. 
Paley putting the question, ‘‘ Why, since the maxims of natural 
justice are few and evident, do there arise so many doubts and 
controversies in their application?’ says, among other things, 
‘* Wherefore the discussion of facts which the moralist supposes 
to be settled, the discovery of intentions which he presumes to be 
known, still remain to exercise the inquiry of courts of justice. 
And as these facts and intentions are often to be inferred or rather 
conjectured from obscure indications, from suspicious testimony, 
or from a comparison of opposite and contending probabilities, 
they afford a never-failing supply of doubt and litigation.” 

Uncertainty as to matters of fact includes that caused by doubt 
as to the honesty of witnesses, as to their bias, as to the correct- 
ness of their perceptions, as to the accuracy of their memories, 
and as to their power to make a truthful statement of what they 
know, unmixed with hearsay and conjecture. 

In this category of uncertainty as to matters of fact must also 
be placed that uncertainty which arises from the different infer- 
ences of fact which different persons (whether from mental or 
moral causes) draw from other conceded facts. This is seen in 
witnesses, in judges when they try the facts, and in juries. 

Uncertainty springing from the foregoing causes has nothing to 
do with the rules of evidence established by law, with the partic- 
ular methods of the courts in trying questions of fact nor with 
regulations of practice or procedure therein. The same uncer- 
tainty arises in any inquiry into facts, whether through the courts 
or by other means, and it is attributable only to the limitations of 
human nature. 

The jury system is, doubtless, one of the most cogent causes of 
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the popular cry against the law’s uncertainty. Yet the law is 
chargeable with this only in a limited sense. The law, meaning 
the system of administratration, may be at fault in clinging to 
trial by jury as now constituted. Possibly trial by jury should be 
abolished. Possibly the rule of unanimity should be changed. 
Possibly other changes should be made. But the law must take 
some instrumentality for deciding issues of fact, and the instru- 
mentality must be human, and no change of system can therefore 
work a complete cure. The evil, if such it be called, can only be 
lessened. If the trial of facts be by the judges, by referees, or 
by juries under different regulations, peculiarities of temper and 
of mental habits, differences of experience, political and personal 
prejudice, will always and necessarily occasion doubt as to the 
result. 

A cause of uncertainty closely akin to uncertainty as to facts, 
and equally outside of the control of the law, is the doubtful 
meaning of written instruments. More and more, agreements 
have been reduced to writing, and a very large portion of the time 
of the courts is taken up in construing such writings, that is, in 
determining the mere meaning or intention of them. What more 
frequent cause of litigation is there than the doubtful meaning of 
wills? Yet no remedy can be afforded by the law, unless it be by 
demanding proof of training in this branch of the lawyer’s work 
before admission fo the bar; and to test such training in an exam- 
ination of candidates would hardly be feasible. Doubtless legal 
training is generally defective in this respect, and the law schools 
of the country may well be appealed to, especially in these days, 
when employment of this kind is abundant and remunerative, to 
give special attention to the training of students in the art of 
expressing intentions in writing with clearness and certainty, and 
with a view to the possible changes of circumstances in which the 
intentions may become important. The law can do little or 
nothing. 

Rules of evidence, of pleading, of practice and procedure, are 
fruitful causes of the law’s uncertainty as commonly understood. 
But these rules are so largely statutory that the uncertainty which 
they produce does not point to legislation as the cure. If ideal 
legislation could take the place of that which actually exists, it 
were well. But from the Legislatures as constituted there is too 
little improvement to be hoped for, to risk the possible unsettle- 























THE LAW’S UNCERTAINTY.—MR. THACHER. 129 


ment of that which by much labor in the courts has already been 
made clear. In these matters certainty and stability are of prime 
importance; the question of justice is excluded or subordinate. 
And if any remedy is to be afforded it would seem to be by allowing 
the courts, or an assembly of the Judges, to make needed changes 
from time to time. 

Coming now to the law proper, as distinguished from matters of 
administration, it is to be observed in the first place that it is in 
part made up of statutes, and in part of what is called the common 
law, or judiciary law. Uncertainty springing from the statute 
law is akin to that which comes from written instruments, in that 
both are caused by the failure of written language to express an 
intent so clearly as to forbid contention. The draughtsmen are 
different; but as things are today, it is safe to say, that the lan- 
guage of statutes is no clearer than that of wills and contracts. 
Indeed, there are reasons for lack of certainty in the meaning of 
statutes which do not apply to instruments in pais. Statutes, 
general in their application, are often passed for special objects, 
or to meet particular cases, while instruments made by individuals 
effect only the particular purpose for which they are made. The 
drawing of a statute, therefore, requires a keener imagination, a 
‘much wider view of possible future facts, to say nothing of the 
larger retrospect needed to avoid conflict with rights already 
accrued. Moreover, many statutes are drawn to secure a secret 
object ; the real intent is purposely hidden. 

The amount of litigation turning upon the meaning of statutes 
is probably not appreciated. Of the cases fully reported in 104 
New York reports, if criminal cases, cases turning upon the Code 
of Civil Procedure, cases turning upon written instruments, and a 
few not easily classified, be eliminated, about one-half of the 
remainder will be found to deal with the meaning of statutes, 

The very wide field now generally covered by legislation in the 
United States may be realized by reading the very valuable and 
interesting article of Prof. Monroe Smith and Mr. F. J. Stimson 
in the ‘* Political Science Quarterly ” for March, 1887 — valuable 
and interesting, especially, because by induction from the history 
of legislation in the several States, it shows where legislation nat- 
urally stops. The law concerning land, trusts, mortgages, convey- 
ances, marriage and divorce, wills, descent and distribution of 
estates, landlord and tenant, bills and notes, interest and usury, 

9 














130 AMERICAN SOCIAL SCIENCE ASSOCIATION. 


and limited partnerships, is generally statutory. The law of cor- 
porations, which already covers a very large part of all business 
and property, is chiefly statutory. That which is left as unwritten 
or judge-made law is, as a rule, the law of torts, of personal 
property and of contract. A glance at the two fields, and at 
almost any volume of reports in this State, will show that here at 
least the law, even in the narrow sense excluding administration, 
owes its uncertainty quite as much to legislation as to the common 
law. If, then, it is asked what remedy. do the causes of this 
uncertainty suggest, clearly codification cannot point to itself in 
answer. Not only do the facts fail to indicate that relief from 
uncertainty in the law is to be looked for in legislation, but, on 
the contrary, by reason of experience as to written instruments 
and statutes, the history of jurisprudence speaks against the pro- 
posal to extend the legislative field. — 

As to reforms in statutory law, or in other words, in legislation 
generally, the subject is a broadone. Nor is it within the purpose 
of this paper to discuss it. When the legislature shall have become 
the synonym for honesty, wisdom, judgment and ability, then, 
indeed, the field of useful legislation may be very much extended ; 
then legislation may clear up the whole body of law, if, indeed, 
when that time comes, there shall be any need for law of any kind. . 
But today the statutes that are, are not such—the influences 
under which, and the measure of ability with which they are 
enacted are not such —as to invite the extension of this agency 
beyond its present field. 

The conclusion to which that which has now been said leads, is 
chiefly negative— that in avery great degree the movement for 
codification of the common law is not entitled to all the strength it 
has received from the common notion of the law’s uncertainty, 
that that notion in great measure does not spring from experience 
of that branch of the law so proposed to be codified, that uncer- 
tainty arising from the causes heretofore specified is not, with one 
or two exceptions, chargeable to the law at all, and cannot be 
cured by any reform in the law, and, without any exception, does 
not belong to that part of the law covered by the Civil Code, and 
cannot, therefore, point to codification as even a possible remedy. 

It remains to examine the causes of uncertainty in that portion 
of the law which the Civil Code, if adopted, would supersede ; 
that is, in the rules and principles of civil jurisprudence, the evi- 
dence of which is found in the reports of cases decided. 
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There is one cause of uncertainty in the common law which, 
though not confined to the United States, is of peculiar force here. 
It is the fact that, while State lines do not affect: business relations 
to any extent, yet every State has its independent judicature. In 
every inter-State transaction, when it comes to the test of the law 
in any way, there is first the question, what law governs, and this 
question itself is often one of doubt— has itself alone caused 
abundant litigation. And since, so long as courts are presided 
over by judges who are subject to human infirmities, the common 
law of the different States will necessarily differ in some respects, 
this preliminary question is an important one. Failure to put it 
or to answer it correctly beforehand, may lead to results wholly 
unexpected, and with whatever care the question be so answered, 
there must frequently be doubt, until a judicial answer can be 
obtained. For there are differences in opinion in the courts of the 
several States as to the principles by which to determine what law 
governs in inter-State transactions ; and according as the question 
be presented to one court or another the law of one State or 
another may be held to be applicable. 

There are Federal Courts, too, whose jurisdiction is limited 
indeed, but in large degree concurrent with that of the State 
Courts, and which, though generally bound to follow the law of 
the States, yet in considerable measure hold themselves free to 
declare the law independent of State decisions. 

A complexity of doubt springs from this cause, and a remedy is 
hard, if not impossible, to find. The trouble lies, of course, in 
the many sources of the law. None of them can be cutoff. Their 
independent existence is essential to our political organization. It 
has been suggested, lately, that under the inter-State commerce 
clause of the Constitution some relief can be given by Congress. 
But the suggestion must meet with strong opposition from the 
many who think that that clause has already been stretched far 
beyond the intention of the framers of the Constitution and from 
those opposed to further centralization of power in the Federal 
Government. 

The small results from combined efforts to bring about uniform- 
ity in the law of the States upon single subjects, such as marriage 
and divorce, the law of conveyancing, etc., show that little is to 
be hoped for from concurrent legislation. It is urged that the 
adopting of a civil code in one State would lead to its adoption 
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elsewhere, but it is to be doubted whether the same code would be 
taken by several States even in the first instance ; it seems certain 
that differences would afterwards be enacted. Codification puts 
the law in so convenient shape for amendment, and legislation so 
often seeks a private and special object rather than the general 
good, that he must be sanguine indeed who looks for uniformity of 
law among the States through the substitution of codes for the 
common law. 

To quote from Mr. Carter, ‘‘ the administration of law consists 
in applying the national standard or ideal of justice to human 
affairs.” The standard of justice in the several states will become 
more and more uniform as civilization advances, and this progress 
may undoubtedly be aided, by special efforts of such associations 
as this, to enlighten the citizen of the states in the principles of 
the law. But summary relief is impossible. 

If the difficulty arising from the independent jurisdiction of the 
several states and of the Federal Government be dismissed from 
consideration, there will, of course, still be found uncertainty in 
the common law. This is unavoidable in part — that is, so far as 
it arises from new relations. Prof. Smith well says, ‘‘ that the 
uncertainty of the law lies almost entirely in the application of its 
rules, is a truth that would soon come home to us if our law were 
wholly statutory.” New facts and new relations are continually 
appearing. The Courts are constantly called upon to select from 
the storehouse of the common law the principles rightly applicable 
to facts not before judicially considered. Analogy furnishes the 
means of selection. This process is necessary to the development 
and extension of the law in a just and orderly manner whether 
sought through the Courts or the Legislature. The common law 
is believed to embody all the principles needed for the solution of 
all questions of right and duty between man and man. ‘The prin- 
ciples are clear enough. But to determine by analogy which 
principles should be applied in new complications, in the new rela- 
tions brought about by changing methods of business, is by no 
means easy. Is the sleeping car substantially the same as an inn 
with respect to liability for losses? Shall the principles developed 
in regard to common carriers be applied to telegraph companies? 
What principles apply to the telephone? Such are some of the 
problems of analogy lately presented. Look, too, at the tendency 
of capital to aggregation and the various devices by which the 
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aggregation is effected. The law of corporations is fairly devel- 
oped. But what is the law of syndicates, of pools, of corporate 
and other trusts by which combinations are formed? The difficul- 
ties and the doubts raised by such problems are the result and the 
sign of progress, and while civilization progresses, they must 
constantly press for solution. 

There undoubtedly are, however, causes of uncertainty in the 
common law which can be removed or lessened. So much com- 
plaint of the difficulty of finding out what the Courts have estab- 
lished as law must have some just ground. And, to those who do 
not believe in codification,.no duty would seem to be more clearly 
pointed out by the strength of the movement therefor, than to 
suggest improvement in the methods by which, under the present 
system, the common law is developed and declared. 

It has been noticed, in connection with the conflict of the laws 
of the different States, that uncertainty is caused by the fact that 
the law affecting the same people comes from many sources. In 
any one State, then, it is desirable that the sources of the law be 
as few as possible. Co-ordinate Courts are an evil only to be tol- 
erated so far as the necessities of business require. In the desire 
to prevent the law’s delay, some have urged the more extended use 
of Courts of intermediate appeal, forgetting, as it seems, the evil 
of the law’s uncertainty, forgetting that while speed is desirable in 
the interest of the few who are litigants, yet, in cases involving 
principles of general application, correctness of judgment is of 
vastly more importance, in the interest of the many who are not 
litigants, but who look to the Courts for the settlement of the law. 

Courts of intermediate appeal having jurisdiction coneurrent in 
scope, but exclusive in the area of territory, that is, having the 
same authority in different districts under the same sovereignty, 
are clearly open to the objection that they are different sources of 
law of equal authority, just as are the Courts of the different 
States. Their establishment is objectionable. If they are not 
necessary to the reasonable despatch of business, they should not 
exist. Any lawyer by a moment’s reflection can think of som® 
point upon which there is difference of opinion in different General 
Terms which constitute Courts of intermediate appeal in this State. 
What is law in one district, is not law in another; and so the 
success or failure of a cause may depend upon the district in which 
it is brought to trial. 
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To discuss the extent to which these intermediate Courts lessen 
the law’s delay would be to trench upon another subject which is 
before this Association. But at least the opinion may be ventured, 
that the benefit in speed is exaggerated and is not equal to the 
contribution thus made to the law’s uncertainty; and that one 
intermediate Court, made up of the several General Terms, and 
passing upon appeals throughout the State, or several intermediate 
Courts hearing different, classes of appeals from the whole State, 
would quite as well prevent delay and be much less productive of 
uncertainty. 

There must, of necessity, be many courts, or, better, many sec- 
tions of the same court, for the trial of causes in the first instance, 
and, paradoxical though it seem, it may also be said in the interest 
of certainty as well as in the interest of expedition, the more the 
better. For at the trial the cause is shaped, and it is of the utmost 
importance to the value of decisions upon appeal, with a view to 
the settlement of the law, that cases come to the appellate courts 
in such condition as to present fairly and squarely, and without 
unnecessary admixture of unimportant issues, the questions of law 
upon which the rights of the parties really turn. Nothing prevents 
this so much as undue haste, caused by pressure of business, in the 
trial courts. Since the decisions of the courts of first:resort are 
seldom published, and are, therefore, little looked to for evidence 
of what the law is, the objection to the number of different sources 
of law is of comparatively little weight as applied to them. 

Let us pass now to the appellate courts, the reports of whose 
decisions furnish the evidence of the common law, and the methods 
by which decisions are there reached and declared. 

The methods by which decisions are reached, after submission by 
counsel, are hardly open to discussion except among those who 
have sat as members of such courts. Outside criticism must stop 
with the presentation of the case by counsel, and upon this but 
one suggestion is offered. It is that an exchange of points should 
be required before argument. At the trial, when the facts are not 
yet determined, there is, of course, reason for not compelling 
counsel to show their hands. Under the exigencies so made to 
appear before trial, parties and witnesses may yield to the tempta- 
tion to deception and perjury. But upon appeal the facts are 
already established, and there is no such objection to an exchange 
of points with a view to defining the issues and stripping the case 
of all but that upon which counsel agree to differ. 
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It would be a great advantage if, in connection with an exchange 
of points of law, counsel should be required to present a statement 
of all facts considered material by either side, showing how far 
the facts deemed material by either side are admitted by the other 
to be established. Since every decision is, strictly speaking, only 
that certain results flow from certain facts, it is of the utmost 
importance that the report of any case show exactly and surely 
what facts were considered by the court. 

Reforms in the practice of the appellate courts in declaring the 
law, must furnish the remedy for the evil, which codification pro- 
poses to cure, if a remedy without radical change is possible. The 
evidence of the law under the present system is the real object of 
attack. It is generally conceded that the law should be developed 
by the courts rather than made by the Legislature. The strongest 
advocates of codification urge only that the law which has been so 
developed be declared by a code. Criticism of judicial methods 
of declaring the law, begun in the interest of codification, should 
be taken up and carried on by the courts in the interest of law. 
There is widespread dissatisfaction with the way in which the 
common law is now declared. What is the trouble? Does it lie 
in the system or the practice under it? Are there not faults which 
may be corrected? ‘These questions demand the careful consider- 
ation of the judges of the appellate courts. 

It is a matter of, some delicacy to criticize the Judges of our 
highest Courts, but it is perhaps a more delicate matter for them 
to criticize one another, and it is probably necessary, therefore, 
for outsiders at least to suggest where possible improvements can 
be made. To point out particular instances of faults which seem 
to call for correction would seem to be too invidious, and conse- 
quently little more than suggestion is possible. The decision as 
to whether the faults really exist and call for correction must be 
left to the Judges themselves. 

And, first, it is suggested whether the Courts cannot better 
declare the material facts considered in rendering judgment. As 
has already been said, the real decision in any case is only that 
certain results flow from certain facts. To quote again from Mr. 
Carter: ‘‘The Judge never undertakes to decide anything more 
than the precise case brought before him for judgment. He con- 
siders the facts of that case, and with the aid of such precedents, 
analogies and familiar rules as the deliberate and accumulated 
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wisdom of the past furnishes, he pronounces judgment, and there 
stops. He does not even declare, at least not as a necessary part 
of his function, what the law is. He is not bound to write an 
opinion. He usually does write one, stating his views upon the 
legal questions. But this is of no binding force. The strictest 
doctrine of stare decisis requires subordinate tribunals to follow, 
not the opinion, but the judgment; and the obligation is of no 
force in a future case presenting materially different aspects. If 
the Court in its opinion lays down rules in general terms which 
might embrace cases differing from the one decided, such declara- 
tion is provisional only and subject to modification in any future 
case presenting materially different features.” This being so, it is 
of the first importance that, in whatever manner the decisions of 
appellate Courts are published to the world as evidence of the law, 
it should be made clearly to appear what the facts considered in 
each case really were. If all the facts appearing upon the record 
were in all cases considered by the Court, the statement of the 
facts for publication might properly be left to a competent reporter. 
But they are not. Sometimes by express waiver, sometimes 
because of silence of counsel, sometimes through inadvertence on 
the part of the court or otherwise, part of the facts appearing 
upon the record are omitted from consideration. Whether the 
omission be intentional or through mistake, it is equally clear that 
the fact is important with respect to the effect of the judgment as 
a precedent and should be made clear in the publication of the 
cases. The decision of the Court cannot, in the nature of things, 
be based upon any facts but those considered. The Judges have 
recognized the importance of a proper report of the facts, and 
have quite commonly adopted the practice of stating the facts in 
the opinion. But, with all deference, it is questioned whether the 
work is often done with that care which the importance of the 
purpose demands. Even if the Judge who prepares the opinion 
draws the statement of facts with as much care as the argument 
upon the principles, does it receive as much attention from his 
associates before it is in form adopted by the Court? Yet under 
the view just presented, which is undoubtedly correct, it is of much 
greater consequence to make clear the facts upon which the judg- 
ment is based than the reasoning by which it is believed to be 
justified. The judgment, as interpreted by the facts, not by the 
reasoning, becomes the law. 
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It may indeed be questioned, whether, for the purposes of prece- 
dent, the Courts would not do well to limit the reports of many 
cases to authoritative statements of the facts considered and the 
judgments. It will hardly do to suggest to our appellate courts, 
as was once suggested to one about to enter upon judicial duties, 
that, while their judgments will probably be right, their reasons 
will probably be wrong; but there are cases in which they may 
well ponder on the wisdom of this advice — especially where the 
Judges, agreeing as to the judgment, differ as to their reasons, or 
where business presses so much that time is lacking for the careful 
preparation of opinions in all cases. To give no reasons, is surely 
better than to give reasons carelessly. 

But this leads to the broader question: What is the legitimate 
purpose of the opinion? The methods of the Courts in giving 
their opinions cannot, of course, be justly criticized without a clear 
conception of the object which they properly have in view. The 
legitimate purpose of the opinion is to elucidate the judgment. 
The purpose of such elucidation may be complex, including the 
justification of the Court in public opinion, the enlightenment of 
the people and the instruction of the bar with a view to the har- 
monious and logical development of the law. But as a test of the 
excellence of any opinion, it is enough to say that its proper pur- 
pose is to elucidate the judgment. 

The judgment interpreted by the facts, which alone becomes law 
and binding under the doctrine of stare decisis, involves within it 
certain principles of law, but it does not express those principles 
so as to be readily apprehended and understood. In giving its 
opinion the Court sets forth in more intelligible form that which 
the judgment legally, but to the ordinary mind obscurely, expresses. 
And the very fact that the opinion is not law, but only explanatory 
of the law, gives it its opportunity for usefulness. The Judge, 
most skilful in the use of language, and most learned in jurispru- 
dence, would hesitate to write a line in explanation of his judg- 
ment, if all his words were to become binding like the words of a 
statute. Yet, as explanation, he may lay down the reasoning, the 
propositions of Jaw which he considers to be involved in the judg- 
ment, with that freedom which is essential to clearness, with a 
strong probability that all his statements will be substantially, if 
not absolutely, right, and with the certainty that his opinion may 
better be taken as the law for practical purposes than what the 
ordinary mind would draw from the facts and the judgment alone. 
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The purpose of the opinion being the elucidation of the judg- 
ment, it is obvious that the judgment should in all cases limit the 
scope of the opinion. The subject is the judgment rendered upon 
the facts actually considered, and the opinion should not go beyond 
this. Yet, this obvious rule is constantly violated. Every lawyer 
can name off-hand, at least one case in an appellate court, in which 
the opinion is largely made up of discussion of a point concededly 
not presented by the facts of the case, and therefore not involved 
in the judgment. These outside opinions are often very carelessly 
expressed, are seldom of any value whatever, and usually operate 
only to unsettle the law and invite litigation. They are always a 
diversion from the legitimate purpose of the opinion, and as a rule 
obscure rather than explain the judgment. 

The judgment being the act of the court, the opinion elucidating 
it should be, in fact as weil in form, the opinion of the court. 
It should express the views of at least a majority of the court, to 
which they are willing to stand committed, according to their light 
at the time. Yet experience suggests that this rule is often disre- 
garded, that the opinion which in form is that of the court, in fact 
is only that of the judge who writes it. The opinion never pre- 
tends to be absolutely reliable, but it does and should claim to be 
presumptively correct in all its parts; and this it cannot be unless 
it has the actual and deliberate assent of at least a majority of the 
court. It is submitted that the rule should be rigidly enforced 
that the opinion of the courts contain nothing which is not believed 
to be the law by at least a majority of the judges. If a majority 
cannot agree upon the reasons, either no opinion should be pub- 
lished, or the various minority views should be reported as such. 

Objections have been made to the publication of dissenting opin- 
ions, and if the rule above stated were faithfully observed, possibly 
the practice might well be abandoned. But the question seems to 
be of comparatively little importance. A dissenting opinion is 
what it seems; it is not a deception. An opinion of the court, 
which is not throughout assented to by the court, is a delusion and 
a snare. 

If the opinion be confined to its legitimate subject, and be really 
that of the court, it is believed that most of the evils which lie in 
the present methods of declaring the common law will be avoided. 

It should, however, be borne in mind that the function of an 
opinion being elucidation merely, it differs very materially from 
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that of an argument at bar. Counsel seek to persuade to a con- 
clusion; the court to explain its conclusion already reached. If 
the court make clear and reasonable its course for some settled 
principle step by step, until it reaches the conclusion expressed by 
the judgment, its object is accomplished ; and the reasonableness 
of its passing from one principle to another is to be shown by 
explanation, by clear but concise statement rather than by elabo- 
rate argument. Iteration has its uses in argument, never in a 
judicial opinion. The ideal opinion is that which as nearly as pos- 
sible states the subordinate conclusion of the court in such lan- 
guage as would be adopted by an intelligent codifier. Elaboration 
of this branch of the subject is not necessary. The legitimate 
purpose of the opinion being always borne in mind, questions of 
form and style are easy of solution. 

One special evil, which is common, is the abuse of the practice 
of distinguishing cases. The doctrine of stare decisis is valuable. 
When the courts refuse to extend an existing rule by analogy, it is 
proper to distinguish. But when they in fact depart from or alter 
a previous rule it is an abuse to seek an apparent distinction where 
no real distinction is possible. Endless confusion and no good 
results from such attempts. ; 

It is possible that personal considerations among the judges of 
appellate courts are an obstacle to improvement in judicial opin- 
ions. That which has been written by one judge is, doubtless, 
often allowed to stand rather than give offense to the writer. All 
these considerations must be put aside, and the court as a whole, 
that is, all the judges of the court, must appreciate, and act 
according to the appreciation of, the fact that the opinion must be 
that of the court, and must in substance and in form have the 
court’s approval. The criticism which has been passed upon exist- 
ing methods of declaring the law, the courts must realize, and 
from them must come the remedy. 

The purpose of this paper is to suggest. So it may well end 
here abruptly. 
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3. INCORRIGIBLE CRIMINALS. 
BY PROF, FRANCIS WAYLAND OF YALE LAW SOHOOL. 


(Read September 8.) 


About a year ago I read befvre the National Prison Association, 
at its annual meeting in Atlanta, a paper on ‘* The Incorrigible 
Felon.” I sought to define him and to show what in his own 
interest and in the interest of the public ought to be done with 
him. His presence in the community under the name of incorri- 
gible, or habitual criminal, or professional criminal, was found to 
be a well recognized fact, as painful as it was palpable. It was 
easily made apparent that the members of this class or guild are 
openly at war with all that society holds dear and is bound to pro- 
tect, and are a perpetual and dangerous menace to the law-abiding 
citizen, beside furnishing a contagious example to the young and 
less hardened offenders, of daring and too often successful crime, 
and as much to be feared by the honest property-holder or wage- 
earner as a pirate on the high seas. 

It was contended that the short and flagrantly inadequate sen- 
tences which our courts of alleged justice are in the habit of awarding 
to these persistent violators of law merely aggravate the mischief 
which should be cured, by, at the very least, preventing further 
outrages upon the persons or property of those who have surren- 
dered to society the right to take the law into theirown hands. If 
this protection is not afforded by society, it was urged that the 
citizen could logically respond to the natural instinct of self- 
preservation, and oppose force to force, at the risk of inaugurating 
a condition of chaos — in other words, ‘* Lynch law.” 

It was further contended that the incorrigible felon has forfeited 
his right to be at large, and cannot reasonably complain if society, 
by providing for his imprisonment during the term of his natural 
life, makes it impossible for him any longer to defy the laws which 
were enacted for the due protection of the peaceable citizen. It 
was shown, finally, that legislation of this nature was not a novel 
idea, that it was a conspicuous feature of the penal code submit- 
ted more than sixty years ago to the State of Louisiana by that 
humane and enlightened jurist and penologist, Edward Livingston, 
and had within five years been enacted by the great and wisely 
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progressive State of Ohio. Since the paper, the leading feature 
of which I have thus briefly outlined, was presented to the National 
Prison Association, the policy therein recommended has been sub- 
stantially adopted by the States of Massachusetts and Connecticut. 

It remains now to consider another class of offenders whose 
existence is as distinctly recognized as the former class, and whose 
misdeeds are as palpable, although in some aspects less seriously 
harmful to the best interests of society and civilization. I allude 
to the incorrigible misdemeanants, meaning those wrong-doers who 
by the commission of a long series of petty offenses have abun- 
dantly demonstrated their inability or unwillingness to govern 
themselves within the just limits of wholesome laws. This class 
would include common drunkards, habitual thieves, incorrigible 
disturbers of the peace by committing assaults upon the person, 
resisting officers when in the discharge of their duty, wantonly 
destroying property, with many other minor offences (as they are 
commonly called for convenience of classification) too numerous 
to mention. 

Compelled as I have been to produce this paper on the spur of 
the moment, without opportunity for suitable preparation, consid- 
ing the grave importance of the subject, I must draw my few and 
simple illustrations from the budget of convenient materials which 
the peripatetic penologist may fairly be supposed always to carry 
with him in his traveling bag. Naturally also, under the circum- 
stances, these illustrations must be confined to cases occurring in 
my own immediate neighborhood. I see no sufficient reason to 
doubt that what is true of the city in which I live, is equally true 
of every community of equivalent dimensions in our entire country, 
nay, of every community in our land where a considerable number 
of inhabitants is congregated. I begin with the gentler sex. 
Place aux dames. One A.B. (permit me to resort to this alpha- 
betical disguise to spare the tender feelings of the culprit or of her 
friends) has been convicted in the police court of drunkenness, 
unchastity and breach of the peace 40 times in the past 11 
years. Her punishment has been in the form of fines ranging from 
$1 to $20 with costs added, of course, and of imprisonment in the 
county jail for terms varying from 30 to 120 days. C. D. has in 
the past eight years been convicted in the same tribunal of offenses 
of similar character 38 times with like results as to retribution. 
E. F. has, in the past decade, answered to'the demands of offended 
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justice 50 times, with terms of imprisonment averaging 35 days 
and fines averaging $7, with costs added. Another sinner has, 
within the past 15 years, been committed more than 100 times for 
misdemeanors of the usual variety. 

The court records, however, are very far from correctly repre- 
senting the whole career of these wayward women. The arrests, 
usually, were only made when intoxication was accompanied by 
lewd or violent demonstrations, shocking, or annoying or alarming 
the neighbors or collecting a noisy crowd in the street. The 
intervals, longer or shorter, between the terms of imprisonment 
were almost invariably devoted to continuous dram drinking, ter- 
minating in the frenzied debauch which introduced them once more 
to the magistrate. Their presence in the community when outside 
the walls of the jail was simply pernicious to their families and to 
the public, while their all too brief incarceration was only useful 
by depriving them for a short period of the power to do active 
mischief. Meanwhile, whether at large or in durance, they were 
contributing nothing to their own support or to the support of their 
wretched families, were, though able-bodied, adding largely to the 
burden of public taxation, and were poisoning the peace and cor- 
rupting the morals of the entire neighborhood. A single extract 
from the police records of a local newspaper of recent date tells 
the sad story of a hundred cases. It is headed, ‘* Celebrating her 
Release” : 

*¢ Maggie Toole, one of the towns wards, was released from the 
almshouse yesterday morning, but was arrested very comfortably 
drunk last evening on Hill Street by Officer Doherty. One of her 


children, about three or four years of age, was with her. Both 
were sent back to the almshouse.” 


Turn now to the sterner sex. Here is the police record of 
W.S., an adopted citizen: One hundred and six convictions in 
24 years, for the offenses of theft, resistance to officers and breach 
of the peace. Another adopted citizen was convicted of similar 
offenses 74 times in the past 24 years. The court official from 
whose hands I received this by no means exhilarating chronicle 
appended the following significant memorandum: ‘‘This man 
was a sailor, and when he has not been in jail has been to sea.” 
Another man who had renounced his allegiance to Queen Victoria 
(and Her Majesty could well spare him), had during 19 years 
received and richly earned 90 convictions, with no longer sentence 
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than 30 days, and no heavier fine than $25. This man, always as 
active at the ballot-box as he was in the bar-room, died in 1881, 
disappearing from the precincts of the police courts and the county 
jail to appear, in the graphic language of an Irish judge, ‘‘ before 
another and, probably, a higher tribunal.” 

Now, can anybody with sufficient intelligence to keep him outside 
of a retreat for idiots, contend for a moment that such men and 
women as I have described are not pests to society, without miti- 
gation and with no reasonable prospect of reformation? Think of 
the children of such parents, with or without wedlock, reared amid 
such infamous and imbruting association. Consider the moral 
contagion tainting and debasing the neighborhood in which such 
families reside. Try to estimate the taxation, with absolutely no 
resulting benefits, which our present policy of dealing with these 
social outlaws entails upon every community. Weigh carefully 
these and kindred considerations, and then ask yourselves whether 
if they had passed in close confinement the entire period covered 
by their wasteful or violent wickedness, society would not have 
been vastly the gainer both as to public morals and public 
expenses. 

But I have not yet told the whole or the worst part of the story. 
The incorrigible misdemeanant frequently and then always by nat- 
ural evolution, matures into the incorrigible felon. Take a very 
recent instance, still from the same locality, and I beg to assure 
you that my home is not the abode of exceptional sinners. An 
irreclaimable rough, always brutal when drunk, and usually drunk, 
‘ who, among many other offenses, had five times within ten years 
been most inadequately punished for forcible resistance to officers, 
the scourge of the neighborhood and a terror even to the sworn 
guardians of the peace, emboldened by the comparative impunity 
which had attended his previous outrages, committed the other day 
a murderous assault on the chief of police, knocking him down, 
beating, kicking and otherwise maltreating him with such devilish 
industry that only the tardy interference of timid spectators pre- 
vented the commission of the highest crime known to the law. 
Was not this the legitimate result of short sentences, trifling fines 
and general rose-water remedies? 

Now, not to prolong such painful illustrations of human depravity, 
and not even pausing to speak of the practically licensed gangs of 
‘* roughs” which infest our cities and larger towns, I come to the 
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vital question: What are you going to do about it? What ade- 
quate policy have you to suggest? I answer, without hesitation, 
close confinement in jail or workhouse, until death or until conclu- 
sive evidence of entire reformation. Nothing short of this will 
correctly solve the problem or do entire justice either to the culprit 
or to the community. The disease is deadly; the treatment must 
be heroic. 
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4. PRIVATE CORPORATIONS AND THE STATE. 
BY H. A. JAMES ESQ., OF NEW YORK. 


(Read Thursday, September 8.) 


A recent English writer, taking stand against a disposition ob- 
servable in certain of his countrymen to find in the American de- 
mocracies a lash for the backs of their own legislators, has been 
at the pains to point out that we are not, if the truth be known, 
models of abstinence in governing, and he bears out his conclusion 
with a notable array of instances. It would seem that, however 
Cassandra-like ring the cry of laisser faire in the wilderness of 
Europe, neither has America, the alleged home of private enterprise, 
taken Manchester’s unpopular doctrine to her bosom. And if, in 
fact, we select for inspection the statutory experience of the great 
State of New York, we shall hardly fail to be struck with the ab- 
sence of any distinct policy of non-interference as a check upon 
legislative activity. Law-making seems to have been adjusted 
from the beginning to the immediate demands of a growing com- 
munity with little heed to ultimate tendencies. Early in our inde- 
pendent history symptoms of the working of the paternal spirit 
began to appear. Circumstances were more meagre for its expres- 
sion in a simpler community where social and political problems 
presented themselves more rarely and under simpler aspects ; but 
as soon as the occasion arose, the disposition of the lawmaker was 
found to be not backward. An actof 1808, ‘‘ To loan money for 
the encouragement of certain useful manufactories,” lending two 
thousands dollars at six per cent. to Benjamin Peck and Job Wil- 
kinson to ‘* enable them to erect a manufactory for spinning cotton 
yarn and manufacturing cloth in the village of Waterford,” and 
five thousand to George Booth ‘‘ to be applied in extending and 
promoting a woollen manufactory in the town of Poughkeepsie ”— 
with other similar applications of public money, testifies bluntly 
to an early assumption on the part of the State of some responsi- 
bility regarding the direction of the community’s growth. And an 
amusing reminder of the nearness of government to the citizen is 
a law passed in 1809, in which the people of the State of New 
York, represented in Senate and Assembly, solemnly enact, 
‘¢ That it shall be lawful for Peter Davison, for and during the 
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term of ten years from the passing of this act, to use and improve 
the skill he possesses in curing the malady called cancer, and 
whenever he is employed therein he shall be entitled to recover fees 
for his said services, any law to the contrary notwithstanding.” 

As the community expanded, developing complexity still more 
rapidly than size, demands for the beneficent intervention of 
government became more frequent and more imperative, the clamor 
of particular interests in the ante-room grew more continuous, and 
administration and policy must needs keep pace with the times, 
until we have now an elaborate governmenta! machinery, touching 
our individual action at many points, whose justification we seldom 
think of stopping to question. In the last publication of the Re- 
vised Statutes of New York, in three large volumes containing 
more than twenty-six hundred pages, less than two hundred pages 
are taken up with property and other private relations between in- 
dividuals, and all the remainder deals with the administration of 
the State and its relations to the citizen. A general survey of 
these volumes affords a suggestive picture of the evolution of 
government. During the past six years also, there has been no 
lack of enactments which are noticeably in the direction of cen- 
tralization. The Legislature is accessible in every emergency, new 
departments of State are readily created, and the possibilities of 
administration are illimitably widened by the handy invention of 
the State Commission. It seems to be a growing habit of the day 
to take our troubles to the lawmaker to be treated with statutes. 
King Log is dull and is out of favor, and from the superior activity 
of King Stork the most beneficent results may be expected,—his 
Majesty’s origin and the necessity of our voices to his elevation 
putting us off our guard against possible encroachments of pre- 
rogative. 

If the Socialist were preéminently a creature of patience, there 
would be much comfort for him in the ruthless course of events 
and in the steady growth of popular faith in the State as an active 
agent of civilization. But patience is notin his creed. The ocean 
of the individualist’s abhorrence is but a drop in his uneasy 
bucket. The slow accretion of governmental functions is little to 
him, so long as capital—the production and distribution of the 
material good things of life — is stili left comparatively unrestric- 
ted to the manipulation of the individual, What he wants is to 
make popular'government a stepping stone to popular industry, 
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and he has a scheme for the reorganization of the industrial world, 
which he at least believes to be feasible, and which has been elabo- 
rated in bewildering detail and fortified with arduous reasons by 
the founders of his faith. This is the crowning object of his cen- 
tralizing plans, and it has occurred to me to examine a certain class 
of legislation with an eye to discovering whether or not, coinci- 
dent with our apparent political progress in the socialist’s direc- 
tion, we have drawn any nearer in practice to his cardinal eco- 
nomic principle. In order to concentrate our observation, and be- 
cause my time is limited, I shall confine my examination principally 
to the legislation of the State of New York, and shall have in 
view more particularly strictly private corporations for gain, as 
distinguished from those which exercise quasi-public functions, or 
which make use of public property, availing themselves of the 
State’s right of eminent domain, or which otherwise enjoy pcculiar 
public privileges. 

The corporation, introducing the representative principle into 
industry and enabling many units of capital to participate in one 
productive undertaking, has been called democratic. The applica- 
tion of the term, whether meant in an esoteric or in an exoteric 
sense, is, I think, loose and uninstructive. If for demos we read 
shares, the analogy is manifest ; but if for demos we read people, 
the corporation is rather to be likened to an oligarchy. Its opera- 
tions are practically directed by a small committee, much smaller 
in most cases than its nominal legal directory, and most of its 
participants are such only in a receptive sense. Again, if refer- 
ence is had to the world outside of it, the corporation is aristo- 
cratic, rather than democratic, in its affinities ; and in the features 
in which it is undemocratic it is also a decided divergence from the 
socialist ideal. It is an invention primarily in favor of the indi- 
vidual with that combination of energy and sagacity which gives 
pre-eminence in the struggle for existence. It puts vaster oppor- 
tunities in his way, divides up his rivks, gives continuity to his en- 
terprise, and leads him to the accumulation of a fortune, rooted in 
a hundred varied ventures such as would have amazed the mer- 
chant princes of an earlier time. Secondarily it favors the per- 
petuation of wealth in families and the formation of an idle class 
living upon interest, by divorcing the preservative from the ac- 
quisitive virtues, and by affording innumerable opportunities for 
the prcductive investment of savings. It widens, also, still more 
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heartlessly, that personal breach between employer and employed 
which, as Professor Walker has pointed out, marked the transition 
from the medizval to the modern great factory system. 

But while the corporate organization of industry, in its practical 
working under free institutions, discovers a tendency to emphasize 
and crystallize social conditions which the socialist specially de- 
plores, there is another aspect of the case out of which he might 
draw encouragement. The corporation, offering the spectacle of 
a community of capital employed in production, administered 
through a representative body, with division of profits among its 
members, is a practical, if partial and imperfect, demonstration 
in petto of collectivism. The illustration becomes stronger if the 
principle of co-operation is added, rendering shares accessible to 
employees. There is thus put into practice a system of production 
which would seem to suggest and lead up to the socialist plan. The 
widespread application of it has a tendency to familiarize the com- 
munity with collective productive action, thereby enhancing the 
plausibility of a similar method to be applied on a far wider scale 
and under different auspices, and it leads, as I shall endeavor to 
point out, to a practical expansion of the State idea in a new field. 
I am not at present concerned with the imperfections in the analogy 
suggested, nor with the width and difficulties of the interval be- 
tween the existing corporate microcosm and the universal collectiv- 
ism contemplated by the socialist; but, if we first realize how 
naturally the corporation era would fill a transitional stage between 
a State based upon individual enterprise and a State founded upon 
communal productive effort, the study of corporation legislation 
will gain new interest. 

The principle of incorporation as applied to private industrial 
enterprises, making its appearance after the Revolution, took root 
in our soil with exceptional vigor, a circumstance which has doubt- 
less helped toward its characterization as democratic. 

Chancellor BLanp, speaking at an early time of corporations for 
private gain, says: ‘‘ It is remarkable that there is no instance of 
the creation of any body politic of this description under the Pro- 
vincial Government ; but since the establishment of the Republic 
they haye increased and multiplied to a very large and still grow- 
ing family.” 

Chief Justice Ti.¢uman of Pennsylvania, noted on one occasion 
(Commonwealth vs. Arrison, 15S. & R., at p. 131), that ‘In 
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England the number of corporations is very small indeed compared 
with the United States of America.” 

Probably the earliest exercise of the power to grant a corporate 
franchise of a private character by the new government of New 
Ycrk, (passing by the act incorporating the Bank of North 
America within the State), is a law of 1786, entitled ‘‘An Act to 
promote the manufactory of iron.” It bears all the marks of a 
tentative approach to a new problem ; and as it has a peculiar in- 
terest, as the earliest progenitor of a now flourishing family, and 
the initial point of legislation on the subject, I venture to cite it at 
some length. 

After reciting that Samuel Ogden and others have represented 
that they are disposed ‘‘ to associate themselves by the name of 
‘The Associated Manufacturing Iron Company of the City and 
County of New York,’ for the purpose of promoting the manu- 
facturing of iron in this State,” it proceeds to enact as follows: 


‘They shall severally and respectively be liable for every debt con- 
tracted on the credit of the said company by the name aforesaid, 
for the special purposes of promoting the manufactory of iron, in 
such proportion of the whole of the said debts from time to time 
contracted on the credit of the said company, as his or her 
subscription or stock shall bear to the whole amount of the 
said company, without regard to the sums by the said copartners 
respectively paid for the discharge of any other debts by the said 
company contracted ; and that such persons composing the said 
company shall not be liable for the discharge of such debts beyond 
the whole stock of the company ; any law, usage or custom to the 
contrary thereof notwithstanding. Provided always, that a dupli- 
cate of the original articles of agreement subscribed by all the 
persons composing such company, and particularly specifying the 
shares and amount in value thereof, of each of them in the said 
stock of the company, shall within four months after the passing 
of this act be filed in the office of the Clerks of the City of New 
York, to which duplicate every person who shall from time to time 
be admitted of the said company, shall from time to time subscribe 
his or her name and specify his or her share in the said stock of 
the said company, and no person whose name shall not be signed 
to the said duplicate agreement, filed in the Clerk’s office shall re- 
ceive any benefit from the provision made by this act.” 


And it provides further that the act shall be im force for seven 
years and no longer. 

The points to be noticed about this piece of legislation are its 
brevity and its vagueness. It is indeed, on the face of it, nothing 
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more than the grant of acertain measure of limited liability to the 
associates, who are referred to as copartners, with the requirement 
for keeping the articles of association and the names and shares of 
participants on file. The peculiar rights of the associates as a cor- 
poration, if any such are granted, are left to inference and con- 
struction. The reservation made by the State in the matter of the 
duration of the company may be taken to indicate a feeling of 
uncertainty, not to say suspicion, toward the new apparition whose 
possibilities and definition were questions of the future. Besides 
this, any symptom of a consciousness of control on the part of 
the State is hardly manifested. 

In 1787 there followed the establishment of the Inland Lock 
Navigation Companies, corporations of a quasi-public character, 
aided by State subsidies, the conduct of which the State, looking 
after its own interest as a sort of partner, prescribed in some de- 
tail, fixing the rate of toll, providing for an accounting to the 
Legislature, and directing all profits over fifteen per cent. to be 
paid into its own treasury. Their charters doubtless contained 
suggestions which were fruitful in the subsequent development of 
strictly private corporations. 

Save the New York Manufacturing Society, incorporated in 
1790 ** for the laudable purpose of establishing manufactories’ and 
furnishing employment for the honest, industrious poor,” with a 
capital limited to the obviously inadequate sum of sixty pounds, a 
puzzling enterprise apparently of an eleemosynary character, and 
three banking companies, I do not find the example of the Iron 
Company followed until 1797, when the Hamilton Manufacturing 
Society was incorporated, ‘‘ for the laudable purpose of promoting 
and extending the manufacture of glass.” This charter shows 
some advance since the Act of 1786, being longer and considerably 
more particular than the earlier one. The additional public act is 
required of publishing the names of the stockholders once a year 
in a newspaper in Albany, and the capital stock is limited to one 
hundred thousand dollars. But there is no provision limiting the 
liability of stockholders for debts, no express limitation upon the 
the business of the company, and no attempt at definition of the 
corporate privileges granted. 

In the years immediately following there are acts incorporating 
turnpike, canal and bridge companies, with regulations called for 
by their quasi-public character, and also several charters to banks 

















PAPER BY HENRY A. JAMES. 151 


and insurance companies, the latter beginning with the creation, 
in 1798, of the ‘* United Insurance Company in the City of New 
York,” in which there is a noticeable freedom from the public 
regulations which now govern the business of insurance; and we 
come to our next proper point of observation in 1806, in the act 
incorporating the Rensselaer Glass Factory. Here are interesting 
evidences of progress toward a more familiar handling of the new 
industrial phenomenon. For the first time the charter specifically 
places the management of the company in a board of directors, 
whose number is fixed, and the manner of whose election, as of 
the election of the president and of elections to fill vacancies, is 
prescribed in some detail. Now, also for the first time the issuing 
of ‘stock is regulated, a provision concerning by-laws introduced, 
and the directors required to furnish annual financial statements 
to the stockholders, though not by publication or filing in a public 
office. A clause is also added forbidding the use of the capital 
for any other purpose than the manufacture of glass. The char- 
ter of the American Fur Company, granted in 1808, follows the 
last-mentioned act with a trifle more of elaboration. Grants of 
private charters now become more frequent. Nine such companies 
were incorporated at the session of 1809, and fourteen in the fol- 
lowing year, an indication of the sudden start taken by the manu- 
facturing interests ; and the increasing number of applications for 
corporate franchises taken with the policy of encouraging domes- 
tic manufactures, gave rise to the enactment, in 1811, of the first 
general incorporation law of the State. This law may be taken 
as embodying the teaching of experience on the subject up to the 
time of its framing, and as an exposition of the State’s policy, 
toward incorporated companies, so far as any definite policy had 
been reached. ‘The early charters, we have seen, were marked by 
vagueness as to the privileges granted, and an absence of reserva- 
tions to the State of control or supervision. But the principle 
laid down by Domat, that the design of the corporation is to pro- 
vide for some good that is useful to the public, was an underlying 
notion from the beginning. ‘* With respect to acts of incorpora- 
tion,” says Judge Roane in a Virginia case, decided in 1809, 
** they ought never to be passed but in consideration of services 
to be rendered to the Republic.” The apologetic preambles, which 
it was the fashion to prefix to the first charters, bespeak a con- 
sciousness on the one side of asking, and on the other of confer- 
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ring, special privileges of an extraordinary character, to be justi- 
fied on the-principle formulated by Domat and recognized by the 
Virginia Judge. 

‘* Whereas,” says the act incorporating the Rensselaer Glass 
Factory in 1809, ‘‘ the best interests of the community are pro- 
moted by the extension of every useful branch of manufactures, 
more especially of such articles as are chiefly imported from foreign 
countries—.” And the charter of the New Hartford Manufactur- 
ing Society, granted in 1810, recites: **‘ And, whereas, the exten- 
sion of the manufacture of clothing in this country is an object 
every way worthy of the patronage and support of the Legislature, 
and inasmuch as it is obvious that such an object can be better ob- 
tained by incorporated companies than by individual enterprise in 
a country young and thinly populated like our own, therefore, etc.” 
Charters, as we have also seen, grew little by little to include more 
and more specific details, but the exact status of the new institu- 
tion remained still ill-defined, with mostof the advantages of the 
situation on the side of the companies. The effort to evolve a 
general law would naturally do something toward clearing up fun- 
damental conceptions, and we accordingly find the Act of 1811 
somewhat fuller than the private charters had been, in its specifica- 
tion of the duties, powers and liabilities of the companies formed 
under it. The corporate existence begins with the filing of a cer- 
tificate and the peculiar privileges of the private body politic are 
set forth. Incorporation under the act is limited to certain manu- 
facturing purposes, and the capital stock of any company must 
not exceed one hundred thousand dollars. The trustees, whose 
number, is limited to nine and whose duties, qualifications and 
manner of election are indicated, are empowered to make such by- 
laws, rules and regulations as are not ‘‘ inconsistent with the con- 
stitution and laws of this State or of the United States,” and the 
stockholders are made individually responsible to the extent of 
their respective holdings of stock and no further. The stock itself 
is declared to be personal property and to be transferable. 

What is most noteworthy about this act for our present purpose 
is, on the one hand, its manifest effort to grasp the subject more 
firmly, and, on the other hand, its brevity compared with subse- 
quent acts of the same character and its comparative freedom from 
restrictions or directions and from regulations enforcing publicity. 
The whole law is contained in seven sections, and there is no pro- 
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vision for the filing or publishing of any report. The limitation 
of the operation of the act to the brief’ period of five years, subse- 
quently extended at various times for short intervals, until it was 
indefinitely renewed in 1822, indicates a still halting public judg- 
ment as to the true meaning of the industrial movement inaugura- 
ted by it. On the whole the new general law went little beyond 
the later charters in defining the public status of the new com- 
panies, its principle effect being, in accordance with its design, to 
facilitate their formation. 

An amendment to the law passed in 1822 is worth special notice. 
After reciting that doubts exist whether the trustees of manufac- 
turing companies have the power to mortgage their real estate, the 
amending law explicity grants such power, conditioned upon the 
assent of two-thirds of the stockholders to its exercise. That 
such a doubt should arise marks a growing feeling of dependence 
on the part of the corporation, and the immediate recourse to the 
Legislature to settle the doubt, helps fix its subjection to the 
authority whence it emanated. 

The general incorporation law not covering the whole field, the 
Legislature continued to grant private charters for a constantly 
growing range of objects, and the abuses and popular jealousy 
inevitably attending such special legislation grew with the practice 
until the hue and cry rang loud against ‘* odious monopolies,” ** Rag 
Barons” and ‘** Cotton Lords,” and charges of corruption were 
freely proclaimed. Since the discovery of the availability of the 
incorporated association for sweeping capital together into a joint 
venture, it had come to be the practice to go to the Legislature for 
a vague grant of corporate franchises, or of a franchise for a 
nominal purpose, which was then used as a cloak for all kinds of 
enterprises. Great indignation was roused by a vast banking 
scheme which set out in the year 1799 with a charter ‘* for supply- 
ing the City of New York with pure and wholesome water.” Ac- 
cordingly, the corporation makes its first appearance in the fund- 
amental law of the State in a clause of the Constitution of 1821, 
requiring the assent of two-thirds of the members of each branch 
of the Legislature to every bill ‘‘ creating, continuing, altering or 
renewing any body politic or corporate.” ‘‘ But contrary to every 
reasonable expectation,” says one writer,—naively recording a prin- 
ciple also at that time, it would seem, of more immediate influence 
on legislation than political and economic theory,—‘‘ the restraints 
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imposed by the new Constitution facilitated the creation of corpo- 
rations by reason that a negative vote came to be deemed a harsh 
exercise of an unreasonable power ; while an affirmative came to be 
deemed a common courtesy which every member of the Legislature 
ought to grant a fellow-member whose constituents desired to par- 
ticipate in corporate privileges.” 

The evil was taken in hand, and more thoroughly treated, in the 
Constitution of 1846, in which a special article (Art. VIII.), de- 
voted to some definition of the status of corporations, testifies to 
their intermediate growth in public importance. 

It is now provided that corporations ‘* shall not be created by 
special act except for municipal purposes and in cases where, in 
the judgment of the Legislature, the objects cannot be attained 
under general laws,” and the right to alter and repeal at any time 
both general and special acts of the kind is specifically reserved. 

In 1848 the General Act of 1811 was succeeded by the so-called 
Manufacturing Act, under which by far the greater number of our 
private companies are now organized. Its comparison with the 
earlier act is instructive. The seven sections of the first have ex- 
panded to twenty-seven. The provisions of the new Act are more 
in detail, and new features are added. The life of the company 
may he fixed for any term not exceeding fifty years, 4 symptom of 
a firmer conviction of control ; it is specified that the trustees must 
be citizens of the United States, and a majority, citizens of the 
State; a section is added respecting the officers of the company, 
and there is a prohibition against one corporation holding stock in 
another. Stockholders are liable for debts to the extent of sub- 
scriptions until the capital stock is paid in, and the capital stock 
must be all paid in within two years. The trustees are prohibited 
from declaring dividends under certain circumstances. The capi- 
tal must be paid in money. It is declared that no money of the 
company shall be loaned to any stockholder. The nature of a 
trustee’s or executor’s holding is defined. Full liability is provi- 
ded for debts to laborers, servants and apprentices. The manner 
in which the capital stock may be increased or diminished is fully 
and in detail prescribed. An exceptional liability is thrown upon 
the trustees in certain cases, and full regulations are added re- 
specting the keeping of a book of the stockholders, and its inspec- 
tion by stockholders and creditors. In the act as originally passed 
there is also a provision against mortgaging real estate. These 
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are some of the new particulars in which the conduct of the busi- 
ness of the companies is provided for in the new act. But es- 
pecially interesting to us, in our present investigation, are the new 
public duties which the act puts upon the companies. They are 
required to file certificates of the payment of capital stock, and to 
file and publish a brief annual financial statement showing the 
amount of the capital stock, the proportion paid in and the 
amount of existing debts. In these provisions, asserting the right 
of inquisition and enforcing publicity, we see legislation taking a 
turn in a significant direction along which it is urged to proceed 
always more rapidly. 

That the Manufacturing Act of 1848 has not ceased to be a 
matter of public concern, will appear from the fact that since its 
enactment no less that thirty-six laws have been passed affecting 
it by way of amendment, extension or addition. By successive 
extensions its scope has been widened so as to include practically 
almost every imaginable enterprise of a manufacturing character 
to which capital can be applied, and many which are not manu- 
facturing. Laws have been passed changing the number of trus- 
tees who manage the concerns of the corporation; authorizing a 
change of place of business and a change in the number of shares 
in which stock is divided; anthorizing a mortgage of-real or per- 
sonal estate under carefully prescribed conditions ; enabling them 
to hold stock in other companies under certain circumstances, and 
authorizing the consolidation of companies formed under the act. 
with very full and particular specification of the methods to be 
pursued and the resultant readjustment of rights. It is, in fact, 
so much the habit to take newly arising problems to the source of 
the privileges for solution, and to tack on heedless amendments in 
answer to them, that the path of the reviser of the general manu- 
facturing laws is beset with some difficulties. 

The next piece of general legislation on the subject is the so- 
called Business Act of 1875, extending the opportunity of incor- 
poration to ** any lawful business,” except certain specified pursuits 
which are provided for by other laws. It illustrates strikingly the 
tendency of the State to pre-occupy the fie'd with fixed regula- 
tions. It surpasses all of its predecessors in length and in the 
particularity of its provisions. 

Whereas the earlier acts of incorporation have an air of having 
been framed by the applicants themselves, with an eye, of course, 
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principally to the benefits to be obtained ; these later general acts 
bear a strong impress of the vigilance of the sovereign power, 
guarding its rights of superintendence and control, and disposed 
always to drive a harder bargain with the recipients of privileges, 
the nature and value of which were in the earlier times insuffi- 
ciently understood. In the first place, organization under the 
new law is made a more complicated and circumstantial proceed- 
ing. Under the simpler act of 1848, the corporation springs, 
ipso facto, full fledged, into being with the easy performance of 
filing brief duplicate certificates, stating that certain things have 
been done. The law of 1875, on the other hand, requires the 
filing of a preliminary certificate, whereupon the Secretary of 
State issues a license to the incorporators as commissioners to open 
a subscription book and call a meeting of subscribers, who must 
then meet and adopt by-laws of a general character indicated in 
the act, and after the organization is completed and the subscrip- 
tion list verified, record of the subscribers’ meeting and copy of 
the by-laws filed in the office of the Secretary of State, then a 
final certificate of incorporation is issued. This noticeable elabo- 
ration of the ceremonial of admission is a distinct gain for the 
State in two points. It enforces greater publicity and it puts the 
State, through an executive officer, in charge at the inception of 
the enterprise, securing greater assurance that the advantages of 
the act shall be sought only in good faith. In the matter of dic- 
tating methods of business, and prescribing the manner of elect- 
ing officers and their duties, this act goes, as has been intimated, 
considerably farther than the act of 1848. ‘Particularly is the 
conduct of the business of the companies brought nnder closer 
supervision by the reqnirement that a copy of the by-laws, with a 
copy of every amendment that may be made to them, shall be 
kept on record in the Secretary of State’s office. 

But there is a feature of this law of such special significance in 
the evolution of the State’s relation to private corporations that I 
wish to call attention to it with particular emphasis. We have 
seen that the early acts of incorporation required no public report 
whatever, and that the general law of 1848 had advanced to the 
point of prescribing a brief financial statement to be published 
annually and filed in the local county clerk’s office. Now comes 
the business act of 1875, also with a provision for annual reports, 
which must be -filed, by the way, in the office of the Secretary of 
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State. Let us see what progress it records. By the terms of this 
latest formulation, the annual reports of the companies availing 
themselves of the law must state ‘‘the amount of capital and the 
proportion actually paid in, the amount and in general terms the 
nature of its existing assets and debts, and the names of its then 
stockholders, and the dividends, if any, declared since the last 
report.” Here the State has reached a point where it demands 
the fullest disclosure in return for the privileges accorded, making 
no ceremony of wringing from capital its most jealously guarded 
secret. Many trustees, in fact, prefer to imperil their personal 
security rather than make the disclosures demanded. This in- 
crease in the stringency of public inspection, which must also act 
as a check upon the attractions of incorporation under the law, 
will stand for a mixture of public motives, among which are per- 
haps discernible the growing intolerance of large profits, a nascent 
suspicion that the indefinite spread of corporate enterprise may 
not be an unmitigated boon, and the popular conviction that man- 
ufactures are more worthy of encouragement than other forms of 
the investment of capital. 

My hasty review up to this point may serve to bring out certain 
tendencies which, it has seemed to me, have an indirect bearing 
upon our most fundamental social institution. What the socialist 
wishes to do is to bring the State into new relations with capital, 
to take capital out of the category of private property. What the 
organization of capital upon a corporate basis does in fact do, is 
to bring capital into new relations with the State, to strip capital 
of some of the attributes of private property. Capital, for the 
sake of greater opportunities, puts itself in a new position of de- 
pendence, to find eventually that it has lost considerable of the 
privacy, and thereby some of the sanctity, of private property. 
The corporation, as a creature of the law, must submit to condi- 
tions of existence increasing in stringency, while the State, on the 
other hand, finding itself in a new attitude towards capital, in 
which the divinity that hedged it before is now somewhat dimmed, 
and being led on always by the plausible call of expediency, as- 
sumes new responsibilities of interference in its management — 
new duties of inquisition and regulation. Private individual prop- 
erty and private corporate property, it is discovered, are not the 
same thing. This gradual statutory invasion has hardly been ac- — 
tuated by any conscious purpose on the part of the State to en- 
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croach upon the domain of industry; but, starting at the beck of 
capital itself, it proceeded for the protection of individuals, of 
individuals outside the corporations, those who should deal with 
it, and of other individuals within, those who should invest and 


take no part in the management, until its further advance was — 


called for on still other grounds by the growing power of the 
liege, and the result is, a new chapter in the Statute Books —a 
new body of legislation — weakening possibly the foundations of 
an ancient tradition and throwing new light upon the latest indus- 
trial dream of the future. 

When we pass from business and manufacturing companies to 
those corporations, which, exercising functions of a quasi-public 
nature, call for regulation in the public interest on peculiar 
grounds, we find a similar imperfect apprehension of their proper 
public relations in the beginning, and then the acquisition of fuller 
and more specific control by the State, with an increasing disposi- 
tion to foreordain their methods of business. Insurance and 
banking are both in the care of separate departments in this State. 
The Act of 1882, revising the statutes of the State relating to 
banks, banking and trust companies, fills 126 pages of the ses- 
sion laws with the provisions of an elaborate censorship. 

Those enterprises also which are unavoidably monopolistic, en- 
gaging great outlay of capital and requiring the use of public 
property, the comparatively recent outgrowth of mechanical inven- 
tions and natural discoveries — they force upon the State in self- 
defence a policy of interference, which, no doubt, by dint of 
example, demoralizing or otherwise according to the creed of the 
observer, breeds familiarity with centralization in practice and 
goes to weaken the traditions that would still hold back the hand 
of the community from more strictly private undertakings. Since 
the General Railroad Act of 1850, legislation has been busy with 
the highway and transportation problem, defining more strictly for 
the companies the boundaries of their independent activity, and 
specifying more particularly their duties to the public. The estab- 
lishment of a Board of Railroad Commissioners in 1882 undoubt- 
edly strengthened and simplified the State’s superintendence, so 
far as it goes, and it would be rezarded by the socialist as an im- 
portant lesson in government. 

Similarly, but on less imperative grounds, there is a disposition 
to make the telegraph the subject of more or less State super- 
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vision, and since the accession of the telephone to the list of public 
necessities ; loud demands are heard that the legislator to turn his 
attention to that profitable monopoly and prescribe the conditions 
of its enjoyment. In the sesion of 1887 at Albany a committee 
was appointed to investigate the telephone companies and see 
whether their charges had not better be reduced. If we are not 
ready to turn over to ihe State the business of transportation and 
the business of transmitting messages by telegraph and telephone, 
we are at least ready to legislate about them at the shortest 
notice. It is but a short time — an astonishingly short time when 
we think of it— since the public awoke to the discovery that the 
gas companies being effective monopolies in the enjoyment of 
peculiar facilities in the highway, there was no reason in the 
nature of things why they should not be whipped out of their long 
néglect with the doctrine of public use. But if the assertion of 
public right came late, it came at least with emphasis. The Acts 
of 1886 and 1887, regulating the business of supplying illuminat- 
ing gas in New York and Brooklyn, fixing the price and limiting 
the dividends, are as drastic as could be desired, and, however 
defensible on immediate grounds of right and expediency, they 
are also, from a standpoint with a wider view of social and polit- 
ical tendencies, significant finger-posts. No doubt the way to the 
limitation of the dividends of all corporations would be all the 
plainer for the prior cutting down of the profits of the railroad, 
gas, telegraph and telephone companies. 

The.mention of dividends and their limitation leads me to the 
consideration of another point of contact between the private cor- 
poration and the State which is directly in the line of the present 
investigation. There has been a widespread impression, which 
has no doubt had its part in the general impulse of business 
towards the corporate form, that not the least among the advan- 
tages of incorporation is the opportunity it offers of escaping tax- 
ation. But whatever grounds the prevalent belief has had for its 
existence, they are certainly diminishing in value every day. Not 
for some time did the State come to appreciate that the publicity 
with which it was visiting corporations in the interest of creditors 
and stockholders, could be turned also to another use, and that 
property in its new form was in more handy shape for purposes 
of taxation; the creature of its making being peculiarly exposed 
to inquisitive processes which, so far from being generally obnox- 
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ious, could be multiplied always with the assurance of popular ap- 
probation. The disposition to devolve a larger share of the 
public burden upon recipients of corporate privileges found prac- 
tical expression in the law of 1880, generally known as the State 
Corporation Tax Law. The principle of imposition adopted is 
worthy of thoughtful attention. The tax is announced as a tax 
upon corporate franchise or business, and it falls upon all corpor- 
ations except certain moneyed corporations, and certain others of 
a manufacturing character manufacturing within the State. The 
rate fixed is one quarter mill upon the capital stock for every one 
per centum of dividends declared, provided the dividends during 
the year amount to six per cent., otherwise, one and one-half mills 
upon each dollar of an assessed valuation of the capital stock ; 
and to the end of arriving at assessments, corporations are di- 
rected to make, every November, reports of their business to the 
Comptroller, who is furthermore armed by the same law with full 
powers of inquisition to assist. him in ascertaining and verifying 
the facts. The exception of manufacturing corporations under 
certain circumstances is due to a policy of encouragement to 
domestic manufactures, and is not important in the present con- 
nection. A similar tax which entered into the late abortive Gen- 
eral Revenue Bill in Pennsylvania did not at first contain the 
exception noted, which was afterwarcs inserted by the procure- 
ment of the manufacturing interests of the State. 

This law,— levying a tax upon capital in proportion to its 
efficiency, light though it be,— illustrates more graphically perhaps 
than any legislation yet pointed out the change which has come 
over private property with its adoption of the corporate garb, and 
the increasing firmness of the legislative grasp on the subject. It 
involves the tacit assumption that private property, owned by a 
number of persons associated under a general incorporation law, 
and employed in production, becomes essentially a different thing, 
subject to different principles. We can realize the difference, if 
we imagine, for a moment, the probable effect of a proposal to 
require from private partnerships annual reports of their business 
for the purpose of levying an increasing tax upon their profits. 
And yet, strictly private corporations, and more truly, joint stock 
companies, which are also made subject to the tax, are, after all, 
only partnerships extended with certain peculiar privileges; and, 
with the proportion of corporate investments constantly increasing, 
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the effect of a graduated tax upon production is by such a law 
always more nearly approximated. 

The Tax Law of 1880 has proved an active germ of legislation. 
It became necessary, once in 1882 and twice in 1885, to pass 
amendments to it of some length, further elaborating, explaining 
and modifying it, but all reasserting its principle; and the Court 
of Appeals has likewise sealed it with its approval as a proper 
exercise of the legislative power. Moreover, the discovery of the 
vulnerability of corporations for revenue purposes, first signalized 
in that law, becomes more fruitful in every new Legislature. 
Every would-be financier is busy with a scheme of taxation, and 
each new scheme is more likely than not to make corporations the 
chief point of attack. The Vedder Tax Committee, appointed by 
the Senate in the last session at Albany, after asking, and being 
granted, permission to sit all summer to investigate problems of 
taxation, reported that they hoped to devise a plan by which all 
State taxes could be raised from corporations and saloons—an 
unflattering association, reminding one of the labor agitator’s 
favorite classification of rumsellers, bankers and lawyers. 

It should be borne in mind, too, how far the practical legislator 
has got beyond the crude view that a tax is in any sense an evil, 
to be applied for the sole purpose of raising the indispensable 
revenues Of the State and as sparingly and evenly as possible, so 
that it shall fall as lightly as possible upon the productive motives 
and shall grant no specia! favors. Representing the average 
public sentiment, he has not less in view the possibilities of taxa- 
tion as an engine for the introduction of social reforms and a 
means of ameliorating the general lot. A bill known as the Tam- 
many Hall Tax Bill, which required all corporations making any 
sort of use of public property, including gas, telegraph and tele- 
phone companies, to pay into the State treasury all their net income 
over ten per cent., was introduced at the last session of the New 
York Legislature, with the explanation that it was meant not so 
much to bring revenue to the State as to increase the wages and 
better the condition of the workingmen, on the principle that, if 
companies were restricted to ten per cent., they would pay the 
surplus to their employees. The bill was favorably reported, 
ordered to a third reading, and on the final vote commanded a 
considerable majority of those present, failing to pass only because 
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of the constitutional provision requiring a majority of all members 
elected. 

The course of legislation in other States with reference to pri- 
vate corporations has been similar to that in New York. Begin- 
ning with special charters loosely granted in ignorance of the true 
character of the new body politic or of the industrial metamor- 
phosis heralded by it, and hampered at first by few conditions or 
reservations to the granting power, the enormous growth of corpo- 
rate organization has claimed a larger and larger measure of the 
legislative solicitude, resulting in the evolution of a body of prin- 
ciples for their regulation, which, accumulating in number and 
increasing in stringency, show a tendency to pass from the courts 
to the Legislature, and from the Legislature to the fundamental 
law. Mostof the States have now constitutional provisions against 
the creation of corporations by special laws, and all of them have 
enacted general incorporation laws in which may be discovered, in 
varying degrees, the tendency to over legislation,—a tendency coun- 
teracted to some extent, perhaps, by the disposition of the com- 
panies to domicile themselves where laws are least irksome. 
Looking back over the whole field it would seem that, for the 
future, one of two things must happen: LEither the tide of corpo- 
rate interests, flooding also the hidden creeks and inlets of indus- 
try, will in time so permeate the community as to work a change 
in public feeling and put a check upon unfriendly legislation ; or 
else the increasing burdens entailed upon the possession of corpo- 
rate franchises, passing the true point of equilibrium, will over- 
balance finally the peculiar advantages of the latter, and stem the 
set of private capital toward the corporate form. However valu- 
able the privilege of limited liability, and, still more, those qualities 
of transferability and succession which free private enterprise from 
the shocks and interruptions of an ephemeral existence, it is pos- 
sible to handicap them out of the race. Capital shrinks from a 
publicity which invites odium and aggression in proportion to the 
prosperity disclosed. As it is, private companies accept the exist- 
ing State inspection with as bad grace as possible. The rendering 
of the accounts now required of them is a recurrent agony, which 
they abbreviate to the closest letter of the law, and will take risks 
to avoid. It will be seen at once that a tax upon the dividends of 
private companies, leaving the profits of a private partnership or 
business house untouched, can be readily pushed to the exclusion 
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of the corporation. It is already not too soon for the new enter- 
prise just starting out, or the old enterprise fascinated by the 
graces of incorporation, to stop and weigh carefully the superior 
privacy and independence of the partnership against the inconven- 
iences of public supervision. 

We have, in fact, enacting under our eyes at this momenta 
movement in the industrial world conspicuous enough to have 
aroused considerable public feeling, and yet too young to have 
been subjected to much searching study, which, I take it, is, in 
one of its phases, the indirect result of hastening legislation. The 
success of the so-called Trusts, with their ultra-sécretive policy, 
avoiding incorporation in order to escape public censorship, (num- 
bers more of which are working unadvertised for all that are haled 
unwillingly before the public scrutiny,) is a most interesting stage 
in the development of that mammoth industry of which the ideal 
mammoth is universal production directed by an all-embracing 
community. Secrecy has become so dear to capital in a jealously 
democratic society, that the individual bent upon extraordinary 
gains is willing to.confide his contribution blindly to a small man- 
agement, over which he renounces all control. He has no safe 
assurance that his responsibility will be measured by the amount 
of his adventure, and he is protected only by an original agree- 
ment of doubtful sanction, with a certificate to show that he owns 
an equitable interest in certain property without claim for profits 
or recourse for losses. These attempts, as they are popularly 
regarded, to steal familiar advantages without their drawbacks, 
follow naturally upon the course of legislation pointed out, taken 
with the tendency te combination which is promoted by the corpo- 
rate organization. For corporations, it must be confessed, do 
foster monopoly. Commanding, as a rule, larger resources, they 
soon overshadow private concerns in the same line of industry, 
until, become comparatively few in number and unevenly matched, 
they find themselves by way of combining or surrendering, and 
there passes under one control an aggregate of capital that renders 
still more precarious the existence of smaller rivals in the same 
field. It is hard for active spirits in other fields to resist the 
tempting spectacle, with the helpful precedents offered them by the 
universal process of railroad consolidation now going on. Coali- 
tion, indeed, has become so much a matter of course that the State 
has thought best to recognize it, in order to regulate it. The law 
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passed in New York in 1884 to authorize and regulate the consoli- 
dation of private companies is one of the latest developments of 
corporation legislation in that State, and it may easily, when the 
time comes, fall back to a place introductory to such other and 
further measures of limitation upon consolidation as the many 
shall deem expedient. 

The evolution of the legal relations of the new blind pools, 
called Trusts, will probably be more or less retarded by their 
scrupulous avoidance of public arenas. The late collision of the 
American Cotton Oil Trust with the State of Louisiana in the 
Civil District Court of the Parish of New Orleans, provoked, be 
it noticed, by the Attorney-General, and not by any of the bene- 
ficiaries, has resulted in a provisional victory for the State. The 
latter, to be sure, was specially armed with a statute prohibiting 
the unauthorized assumption of corporate rights, a weapon which 
has not been generally assumed by all the States. Judge Houston 
disregarded the defendant’s earnest disclaimer of corporate privi- 
leges, taking strongly against them the fact that they had made 
their certificates transferable and put them upon the market. 

His decision is an interesting indication of the probable drift of 
judicial opinion in the face of the new problems to be raised by 
unincorporated trusts ; for, in the matter of industrial monopolies, 
the courts, as we have lately had occasion to see strikingly exem- 
plified in the Grain Elevator Cases, are not far behind in defining 
a public policy in substantial accord with public opinion. The 
learned Judge takes his stand squarely upon the same theory that 
underlies the State’s treatment of the corporation. ‘* Now, the 
stockholders,” he says, ‘* made liable as partners when they thought 
the payment of any balance on their stock would be the full extent 
of their obligations, or the creditors, losing large amounts because 
the trust has no capital stock, may be in great measure citizens of 
the State of Louisiana. The State has, therefore, an interest that 
such a concern, if illegal and unauthorized, may not continue its 
operations within the State.” That is to say, the State recognizes 
some sort of duty lying upon it to hold back its citizen from a rash 
use of his capital. Thus, the Trust, which is itself an effort to 
escape existing legislation, will doubtless call down more legisla- 
tion in the same line, and serve, in the end, to bring the State still 
closer to its citizens in their industrial pursuits. In this case also 
events seem to force the play. ‘‘ But whether it comes to an end 
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one way or another,” exclaims probably the most thoughtful, con- 
servative, and consistently anti-paternal of the New York daily 
journals, ‘‘it is certain that the American people will not allow 
themselves to be bound and strangled, like a blind Samson or an 
aged Laocoon, by a lot of new-fangled monopolies calling them- 
selves Trusts. A way will be found to get rid of them, and it will 
be a lawful way.” 

If there be any virtue in my reading of the tactics developed 
by the State of New York in preparation for the approaching mon- 
ster, there need, indeed, be little apprehension that the American 
people will be delivered over, shorn and helpless, to the enemy. 
Samson is alert and armed. 

But while the popular instinct has been keenly alive from the 
beginning to that in corporations which is antipathetic to it,—pro- 
claiming them odious monopolies and affecting fear of their extra- 
ordinary power, as the fashion ‘still is,—it has not yet fairly — 
awakened, I think, to that in them which may be made conducive 
to a fuller realization of the democratic idea, and it does not yet 
fully appreciate either the extent to which the abhorrent creature’s 
wings have already been clipped, or its further plastic possibilities 
in the hands of the people’s chosen representatives. Symptoms 
of such an awakening may be descried in the legislation which has 
been pointed out. The corporations themselves, to be sure, like 
feudal barons threatening their suzerain, accumulate an influence 
which they also wield powerfully through the legislatures; but, 
when it comes to a decisive struggle between democracy and cor- 
porate monopoly, the final issue will hardly linger long in doubt. 

I may say in conclusion that, in view of our past experience, it 
is reasonable to expect, in the next constitutional revision in New 
York, a further enlargement of that article of the fundamental 
law which treats of corporations, or, at least, strenuous efforts 
toward such anend. ‘These questions then come before us with 
practical meaning. Does the development of the corporate system 
of industry, with its accompanying legislation, tend to shake the 
stability of the institution of private property and weaken its 
defences against communistic attack? Where is the nice balance 
between the economic advantages of the corporate system on the 
one side, advantages so important that it may be doubtful whether 
we could handle the opportunities of our civilization without them, 
and, on the other side, the abuses to which that system is liable, 
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putting, as it does, fabulous temptations in the way of the clever 
and unscrupulous manipulator, and tending as it does to the aggre- 
gation of large masses of capital in powerful groups? Must we 
go on pruning at the risk of killing the growth? And then, there 
is this other suggestion: With regard to those undertakings which, 
involving a public service and using public property, are beyond 
the grasp-of individual effort and take on the associated form as a 
matter of necessity, is it not possible to load them with burdens to 
the discouragement of private corporate initiation and prosecution, 
so that their assumption and administration, for their preservation, 
shall seem inexorably forced upon the State? 
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5. SOCIAL SCIENCE IN THE LAW OF MOSES. 


BY H. L. WAYLAND, D. D., OF PHILADELPHIA, 


A system of laws can hardly b2 called good initself. We must 
ask, ‘‘ For what sort of people is it framed ?” ‘The law of Moses 
was designed for a people singularly intractable, ignorant, childish, 
selfish — in a word, conservative, for a horde of fugitive slaves, in 
whom four hundred years of bondage had engendered all the vices 
natural to servitude. Their ideas were low, narrow, material. 
Liberty meant ‘‘ no more bricks to make.” They cared very little 
for Moses’ high-flown notions of pure theism and a great national 
destiny ; they wanted something which came home to their senses, 
something which they could see and taste and smell, as the cucum- 
bers, the leeks, and the onions of Egypt. ‘To free the bodies of 
men demands often but a stroke of the pen. To free their souls 
is a work requiring time, patience, wisdom. One of the means by 
which Moses sought to free the people and to make them no longer 
a horde of slaves, but a self-governing, free nation, was the sys- 
tem of law which bears his name. 

One of the first things which strikes us in this system of laws is 
its relation to 

PRACTICAL POLITICS. 


The essence of practical politics I suppose to be the silver rule, 
‘¢ Half a loaf is better than no bread.” It aims, not at the ideal, 
but at the possible, or rather, I should say, at the ideal by the way 
of the possible. 

Of course there were crimes with which no terms could be made, 
as idolatry, sorcery, murder. But in many matters Moses aimed 
to regulate what he could not at once forbid, with a view to ulti- 
mate and absolute repression. Thus the matter of prIvaTE RE- 
VENGE. To revehge the injuries done to ourselves or to our friends 
is an impulse natural to man in a primitive state, before law has 
spiead its equal protection over all, and has vindicated the rights 
of all. Among a savage people, public sentiment and perhaps 
public safety demands the exercise of retaliation. How deep 
seated is the impulse, how inveterate the practice, is seen in the 
light of the vendetta of Sicily and of Kentucky. Among the He- 
brews the disposition had become aggravated by the fact that they 
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had been slaves, to whom law was known only as a burden, an 
oppressor, never a protector. Private revenge is wild, unreason- 
ing, blinded by passion. It often takes as its victim the innocent ; 
it makes no account of mitigating circumstances, of provocations 
endured. And private revenge usually, if possible, improves on 
the original injury, inflicting larger injury than it seeks to repay. 
Human nature is human nature (sad though axiomatic truth). It 
is likely that Moses would have spoken in vain if he had prohib- 
ited private revenge entirely. The practice is based on something 
so nearly akin to a sense of justice, that the good as well as the 
bad in man’s nature would have risen in opposition to the prohibi- 
tion. The later command, ‘‘ Love ye your enemies, do good to 
them that hate you,” would have fallen on unprepared, unheeding 
ears. 

Mohammed, long after, bade the injured to accept of a money 
satisfaction for the murder of his kindred. But this command, if 
it could have been enforced, would have introduced a mercenary 
spirit perhaps less dignified and manly than the spirit of revenge, 
and would have made homicide a luxury of the rich, to be paid for 
in coin, at so much a murder; would have made submission under 
the murder of one’s kin a source of income. Even with our 
advanced civilization, I believe we should look with more compla- 
cency upon a son dogging with patient vindictiveness the steps of 
his father’s murderer, watching his opportunity, than on a son 
accepting a payment in money as the price of his father’s blood. 

But what Moses could not forbid absolutely, he placed within 
bounds. The requital should not go beyond the injury. If A had 
knocked out B’s tooth, B could not demand an eye; but rather 
‘¢ tooth for tooth, eye for eye, hand for hand, foot for foot,burning 
for burning, wound for wound, stripe for stripe, life for life.” 
Thus there would be left no margin of injury, no inequality to be 
made good. ‘Foot for foot” would leave both sides on the same 
standing. 

Again, the tendency of private revenge is to widen as well as to 
deepen the bitter stream. The act of one man is visited upon all 
the members of his family, until a whole nation is arrayed against 
its neighboring tribe. This tendency Moses repressed by the pre- 
cept: ‘*The fathers shall not be put to death for the children, 
neither shall the children be put to death for the fathers; every 
man shall be put to death for his own sin.” Thus hereditary 
revenge is forbidden. 
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A natural impulse would lead one to take vengeance for an 
injury accidentally inflicted. This disposition still rules in the 
East. <A valued friend, formerly a missionary in Syria, tells me 
that, during his residence in that land, a man accidentally shot a 
comrade while they were hunting wild boars on Mt. Lebanon. No 
one supposed that the shot was designed; but for all that the 
friends of the dead man pursued the survivor with such vindictive- 
ness that he had to flee the country in order to save his life. Yet 
it would have been unwise to attach no penalty to the accidental 
taking of life, both because in that event the blood penalty would 
have been exacted, law or no law, and also because there would 
have been a dangerous impunity afforded to the heedless. Hence 
Cities of Refuge. The involuntary homicide had a chance for his 
life ; there was time for the attending avenger, the next of kin, to 
attain that second thought which brings wisdom; perhaps, when 
the first fierce flush of anger had past, he would so far cool off as 
to take into account all the circumstances ; he would see that there 
were two sides, that perhaps no murder had been committed ; he 
would hear perchance the blood of the dead man crying, not for 
revenge, but for patience, crying lest more blood be needlessly 
shed; and the next of kin would be thankful to the law whose 
wise forethought had saved him from the guilt of murder. On the 
other hand, the author of the accidental homicide would be put in 
peril of his life; he would suffer exile from his home and loss of 
property, and would be confined strictly within the walls of the 
City of Refuge until the death of the High Priest. These perils 
and privations would put men on their guard against carelessness 
that might prove fatal. 

Would it not be well if there were more of: the Mosaic spirit 
abroad — if one who had heedlessly or accidentally sacrificed life, 
by pointing an unloaded gun, by not seeing the switch signal, by 
omitting a good look-out, if such a person should for a time know 
the sensation of having the avenger of blood on his track? Surely 
it would beget more reverence and care for human life than the 
stereotyped verdict of the coroner’s jury, ‘‘ No blame attaches to 
any one for this unfortunate and unforeseen event.” 

Under a system of wild justice or private revenge each violent 
death gives cause for many others. Hence, to prevent an act of 
blood-revenge lessens the number, not by one alone, but by all 
that would have followed. Gradually people became estranged 
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from the custom; and says Michaelis, ‘‘ Moses by the wisdom of 
his laws brought the character of blood-avenger in a great measure 
into oblivion.” 


SLAVERY 


was universal. To hold in servitude a captive taken in war with 
his descendants, or one who had been levied on in satisfaction for 
a debt, was a matter of course. And, while right is always right, 
and wrong is always wrong, yet the moral complexion of acts may 
be shaded lighter or darker by antecedent circumstances. To hold 
captives in servitude is certainly an advance on putting them all 
to the sword; as the duel with its so-called code is an advance on 
the lawless shooting at sight which preceded it. The bell has not 
yet been cast that was to ring forth the declaration that all men 
are created equal. A millennium later Aristotle laid it down as 
axiomatic that mankind are divided into two classes, the one 
designed to be masters, the other to be slaves; the former being 
Greeks, the latter all men beside. 

Moses did not iustitute slavery; he found it universal. He 
brought it into the realm of practical politics, introducing ame- 
liorations, forbidding barbarities, infusing humanity. If a slave 
were maimed by his master, in the least or in the most consider- 
able, in the loss of a tooth or of an eye, the slave went free. The 
Daily Sinai Sun or the Jerusalem Journal of that day did not 
contain advertisements of a slave who might be recognized by the 
loss of an eye, or of a finger, or by a map of Mesopotamia neatly 
laid out on his back. The very fact would have been his charter 
of liberty. If a beautiful captive were taken and used as a wife, 
she became free. The Day of Rest was for the slave as well as 
for the master, not as a favor, but as a right. The slave might 
hold property, nay, might and did hold slaves. No fugitive slave 
was ever to be given up; the land was to be a refuge for the 
oppressed of all nations. 

A Hebrew who had fallen into slavery through debt was free at 
the end of seven years (perhaps with some exceptions). And in 
each 50th year the Jubilee Trumpet should proclaim liberty 
throughout the land unto all the inhabitants thereof. Hebrew or 
of foreign birth, all were free. During these fifty years, the slave 
of foreign birth or descent had been initiated into the Hebrew 
church, had been taught the pure theism, and might naturally after 
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the Jubilee melt into the nation, and share the greatness of its 
destiny. 

The slave will be animated by hopefulness, realizing that he was 
nearing the period of liberty. This hopefulness would give a new 
value to his labor; he would look forward to being trusted at the 
end of his term of servitude. And the master would be disposed 
to deal reasonably with one who would so soon be free. The rela- 
tion of Moses to slavery may be expressed in few words; 
he did not forbid it; he did not authorize, or encourage, or fortify 
it ; he restrained, discouraged, humanized, and ultimately repressed 
it. To justify American slavery by the Hebrew slavery is an effort 
which demands admiration for its hardihood. The two are (as the 
man says in ‘** The New Priest of Conception Bay”) ‘‘ as much 
alike as the two sides of a flounder.”’ 

This principle of practical politics, this aiming at the possible, 
is a principle of vital moment in all human legislation. Take for 
example the amelioration of war. I do not see how the absolute 
disuse of war is possible at present, man being what he is; but 
surely it is a great gain if we can confine war within certain 
limits, can ensure safety for non-combatants, can secure humane 
treatment for the wounded, can forbid barbarous methods, and, 
still better, can introduce a system of arbitsation which shall watch 
for opportunities of terminating war, and which shall if possible 
avert it altogether. Every such abridgement or amelioration helps 
to make peace possible and universal. 

If any other illustration or application of this principle should 
occur to your ingenious and discriminating minds, I have no right 
to prevent such use of your mental faculties. 

So much for the Mosaic law in its relation to practical politics. 
What was the aspect of the Mosaic law towards 


PAUPERISM ? 


Of direct reference to pauperism there is much less than might 
be expected. Indeed, I do not see any recognition of the pauper 
class. Among a primitive laborious people (as among the early 
settlers of New England) the problem of pauperism is very simple. 
I imagine that the long and weary wandering in the wilderness of 





1It is perhaps proper to remind the inland reader that the flounder has two eyes on 
one side and none on the other, and that it is white on one side and black on the 
other. 
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Sinai sifted the people; the incapable dropped out; the indolent 
were forced into industry or worse (if worse could be), and the 
fittest survived. After the people had entered Canaan, there was 
an abundance of land (always a safeguard against pauperism) ; 
and as the population increased under the prosperous reigns of the 
earlier kings, the limits of the territory widened. The division of 
the land made provision for each family, so that none need be 
landless. And if any one sold his land, he was not yet hopeless 
and without an interest in the state; for he knew that the Jubilee 
year would restore the land to him or to his descendants. It is a 
very remarkable fact that recently a similar provision has been 
proposed in India for the relief of the poor and landless. Says 
the Specta‘or (London) : 


‘*A landless peasant in India is a brigand, or a rebel, or at best 
a disaffected man. Strict laws of insolvency would give the money- 
lender all he could ask, and transfer the freehold of whole counties 
from the cultivators to men who could not manage the estates, and 
do not want to hold them. The legislature, therefore, steps in, 
and decrees that the land shall be partly exempt, the native reve- 
nue collector managing it for the creditor for twenty years, but 
giving the debtor out of it a subsistence allowance. After that 
term the debt will be canceled and the land restored to the peasant 
free. This most remarkable arrangement, which must have been 
suggested by some one who had studied the similar arrangement 
devised by Moses, and called in our version the ‘ Jubilee,’ is clearly 
the test-point of Mr. Hope’s law, and if it succeeds, will mark its 
author as an exceptionally able legislator. It gives the money- 
lender a twenty years’ annuity of the whole profit of the soil 
beyond the actual subsistence of the cultivator, clearly as much as 
he ought te have calculated on receiving. If he lends more money 
than that is worth, he has lent too much, and must lose, like any 
other foolish creditor. At the same time the indebted peasant is 
not turned out, for the revenue collector will employ him as culti- 
vator, and the family retains its full ultimate right of ownership, 
which is invaluable to its own idea of social dignity. It will re- 
enter on its ‘rights’ in twenty years. Natives do not count time 
as we do, and the idea of waiting for twenty years will not be 
intolerable, either to the father, who will labor on patiently, or to 
the sons, who will wander a-field until their jubilee term arrives.” 


The effect of the jubilee year and the return of land to the origi- 
nal owner would be to prevent the growing up of a landless class. 
It would also prevent the growth of vast estates and the accumu- 
lation of the land in a few hands, with the natural consequent evils. 
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Land is not altogether subject to the same laws as other forms of 
property. If there is a monopoly or a corner established in corn, 
it will be but a temporary inconvenience, for within a few months 
the amount in the market can be doubled. But the amount of land 
is fixed; every human being has a right to standing room; and 
there is no right of property that can justify a set of men in get- 
ting all the available land into their hands, and then saying to the 
rest of the human race: ‘**‘ This is our land. You must come to 
our terms, or you can have no foothold here, and you may step out 
into some other little planet.” ; 


WAGES AND PLEDGES. 


All of the provisions of the law are very favorable to the unfortu- 
nate poor. The warnings against oppression, against harshness in 
exacting debts, against withholding from the laboring man his wages 
even beyond sundown — these warnings and commands are startling 
and oft repeated, though the later history shows that they were not 
always effectual. The provision for leaving something for the 
gleaners, the prohibition of usury as between brethren of the 
Hebrew race and creed, the release of debts in the seventh year, 
the care that the outer garment taken as a pledge should not be 
withheld from the poor debtor over night, the law forbidding the 
taking of the upper or the nether millstone as a pledge, forbidding 
also the taking of the raiment of a widow as a pledge—all these 
provisions indicate care for the poor. And the further command 
that the creditor stould not go into the house of the debtor to take 
his pledge, was designed to maintain the honest dignity of the 
debtor, was a reminder that, though poor, ‘‘a man’s a man for a’ 
that.” All these provisions have as their aim (according to the 
marginal reading in Deut. xv. 4), ‘‘ To the end that there be no 
poor among you.” The words, ‘‘ The poor shall not cease out of 
the land,” like the words of our Lord, ‘‘ The poor ye have with 
you always,” are not to be taken as forbidding or discouraging 
efforts for the complete removal of pauperism; and our friends 
of the Society for Organizing Charity need never fear that their 
occupation will be gone. They are a prediction of a tendency or 
fact, like the prediction that the earth shall bring forth briars and 
thorns, which, however, does not discourage us from the vigorous 
use of the hoe. 
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DIGNITY OF LABOR. 


And (most important feature of all, perhaps,) was the marked 
dignity that was given to labor. Is not here a partial explanation 
of the provisions requiring such costly array, such laborious work- 
manship in wood and brass and gold and woven fabrics of all 
sorts, for the use of the tabernacle? It seems at first sight 
strange that a people struggling for the support of life should be 
called to furnish so lavishly their place of worship. There was, 
of course, a religious and moral lesson. It was designed to infuse 
into them a sense of reverence for the unseen and the supernat- 
ural, and to teach them to make sacrifices for a great sentiment. 
But more than that, did not the consecration of their toils to this 
‘object give a dignity to labor? To the same end, also, was the 
fact that skilful artificers were regarded as having in a peculiar 
manner the spirit of God. ‘‘ Thou shalt speak unto all that are 
wise-hearted, whom I have filled with the spirit of wisdom, that 
they may make Aaron’s garments,” etc. Also, ‘‘I have filled 
Bezaleel with the spirit of God, in wisdom, and in understanding, 
and in knowledge, and in all manner of workmanship, to devise 
cunning works, to work in gold,” etc. 

When I see the performance of some of our own mechanics, and 
remark how very frugal an outlay of honest skill and aspiration 
goes to a job, I could wish that they might imbibe the spirit of 
the law of Moses. If there were a general sense of the dignity 
of labor, there would be no pauperism. So far as we can judge 
from the Scripture narration, though there were poor in all the 
olden time, yet there were no paupers, that is, no able-bodied pau- 
pers supported by public charity. 


CRIME. 


Somewhat similar was the relation of the Mosaic law to crime. 
Among a people of simple life and industrious habits, where there 
are no very rich and no very peor, and few large cities, there will 
be few criminals and still fewer professional criminals. Hence, 
there will not be needed an elaborate system of criminal proce- 
dure. The minor acts of heedlessness or slight violence Moses 
punished with fines and with stripes; the gravest offences against 
life or person, or treason against the State, or such crimes as indi- 
cate hopeless vileness, he visited with death. Imprisonment is 
unknown to the law of Moses. It is a noticeable fact that we are 
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coming back toward a belief in the efficacy of stripes as a penalty 
for various crimes. In England garroting and wife-beating are so 
punished, and very justly. Thieves and robbers dislike to be con- 
victed in Delaware. The only post under Government that no 
one competes for is the whipping post. The lines do not fall to 
them in pleasant places. 

As for the more complex crime-problems that would come with 
the increase of wealth and population, I imagine that Moses was 
very willing that coming generations should meet them with the 
aid of their matured and accumulated wisdom. 

Any system of laws may fairly be judged by its relation to the 
rights and the position of 


WOMAN. 


Moses found very low ideas prevailing on this subject. Savagery 
regards woman as a slave to be burdened, as a toy to be decked 
with jewels, as a means of gratification; but as a companion, a 
counsellor, with equality of right, of duty, of dignity, never. The 
Law of Moses marks a great advance. Miriam and Deborah and 
Huldah were not members of a ‘‘ suppressed sex.” ‘There is a 
streak of dawn, if but a streak, in the provision, ‘‘ If a man die 
and have no son, then ye shall cause his inheritance to pass unto 
his daughters.” The tendency of the law is toward purity. Vile 
practices, representations tending to inflame the passions, are for- 
bidden. 

Polygamy was not forbidden ; but it was limited. When Moses 
was painting an ideal king of the future, one feature of the por- 
trait was, ** Neither shall he multipiy wives unto himself.” A 
man might not take as wives a mother and daughter, or two sis- 
ters, at the same time. No trace, however, of the foolish English 
law against marrying a deceased wife’s sister. 

Moses found freedom of divorce existing for every cause. At the 
present day, if an Arab says to his wife, ‘* You are divorced,” she 
is divorced. If divorce had been absolntely forbidden, the precept 
would scarcely have been heeded; or perchance a husband vexed 
at being bound indissolubly to a wife would have become brutal 
and cruel, and would perhaps have resurted to the last extreme, 
in his eagerness to tree himself at all hazard and all cost—to some 
one else. 

And so, while not absolutely forbidding divorce, because of the 
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intractability of their hearts, he puts some, though seemingly a 
slight, restraint upon it. The husband must take time and pains 
to go through the formality of writing out a statement of his ground 
of dissatisfaction, and must give it to the wife. Writing was by 
no means a universal accomplishment ; nor were writing materials 
easily accessible ; it is quite likely that the husband would have to 
employ and pay a professional scribe to draw up the paper. There 
would be opportunity for calm reflection. Often the supposed 
grievance would seem trivial when it came to be stated in form 
and written down on parchment, and sealed. The husband, now 
come to his better self, would be ashamed to look in the face the 
wife of his youth, the mother of his children, and to place in her 
hands a document filled with complaints so frivolous, but involving 
a step so momentous. And thus, many a divorce would be pre- 
vented. 
HUMANITY. 

The law tended strongly toward kindness and humanity. Human 
life was sacred. If an ox had gored some one, the ox must be 
killed, and the owner punished, if his fault appeared. No house 
might be built without a battlement to guard against the fall of 
any one who might be walking on the roof enjoying the cooling 
breeze from Lebanon or from the sea, or who might be pacing to 
and fro rapt in pious meditation. The modern tenement house 
could find no place under Moses. 

Even the burglar might not be killed if it were daylight, when 
the criminal might be identified and arrested, and when the crime 
was not likely to be attended with violence. A marked tenderness 
toward the beasts was prescribed, whether it were for their own 
sake or because cruelty to the beast begets cruelty to man. Moses 
is all on the side of Mr. Bergh. 


THE SANITARY REGULATIONS 


as to food, cleanness of person and dwelling and camp, and the 
disposal of refuse, were an anticipation of the best science of 
today. No likelihood of trichine so long as Moses was obeyed. 
And it is remarkable that through all time the Jews, even amid the 
very unfavorable quarters to which they were often confined, have 
preserved a high average of health. 

The law had many provisions by which human life was made 
less barren; more broad, rich, sweet, varied. ‘The Sabbath met a 














PAPER BY DR. H. L. WAYLAND. 177 


want of human nature, bringing respite from toil and changing the 
current of thought. The tabernacle with its decorations was a 
reminder of the unseen and the supernatural, suggesting thoughts 
of beauty, and preventing men from sinking into contentment with 
the direst necessaries of life. The appointed feasts and holidays 
broke up the monotony of life and took the people out of them- 
selves. The regular visits to the national capitol were of great 
social benefit; men interchanged ideas. In maiter, one and one 
make two; but in mind, one and one make three, ten, a hundred. 
The herdsmen from Tekoah put his idea along side that of the 
wheat raiser from Esdraelon, and the lumberman from Lebanon, 
and the grazer from Bashan; and each went home with a new set 
of ideas. The festivals were a sort of intellectual clearing house. 
And, no doubt, at a later day, there was much freedom of discus- 
sion, on these occasions, as to David and Joab and Bathsheba and 
the taxes and the expensive household of the greatly married 
Solomon. 

A people just out of slavery would naturally have no national 
character. To meet this lack was the object of not a few of the 
Mosaic precepts, regulating their dress, their food, their mode of 
life, and prescribing the great distinguishing rite. 

It is rather a remarkable fact that Moses says nothing about 
wills or the posthumous distribution of property. The reasons for 
this omission we may conjecture, but no more. 

When we consider the age in which Moses lived, and the charac- 
ter of the people for whom he framed his laws, we must rank him 
as one of the greatest of legislators. Of course, to undertake to 
follow today the minute details of the Mosaic legislation would in 
my opinion be impracticable and unwise; but to study its scope 
and spirit will always be a wise and profitable employment for the 
legislator, the ruler, the philanthropist, in a word, the Social 
Scientest. 
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